STATE OF NEW YORK
SUPREME COURT COUNTY OF ESSEX

In the Matter of the Application of

ADIRONDACK WILD: FRIENDS OF THE FOREST
PRESERVE; ATLANTIC STATES LEGAL FOUNDATION,;
PROTECT THE ADIRONDACKS!, INC. and SIERRA CLUB;

Petitioners/Plaintiffs,
DECISION, ORDER

for Judgment Pursuant to Article 78 of the New York and JUDGMENT
Civil Practice Law and Rules, Declaratory Judgment, and '
Injunctive Relief

Index No. CV14-0358

-against-

NEW YORK STATE ADIRONDACK PARK AGENCY;
LEILANI ULRICH, in her capacity as Chairwoman of the
New York State Adirondack Park Agency; NEW YORK
STATE DEPARTMENT OF ENVIRONMENTAL
CONSERVATION; JOSEPH MARTENS, in his capacity as
Commissioner of the New York State Department of
Environmental Conservation; and NYCO MINERALS, INC.;

Respondents/Defendants.

Buchanan, J.:
Petitioners/Plaintiffs (for ease of reference, hereinaiter “Petitioners™) have brought this

combined CPLR Art. 78 pro'ceeding and declaratary judgment action to challenge the issuance of
a temporary revocable permit ("TRP"} allowing defendantrespandent NYCO Minerals, Inc.
(*NYCO™) to conduct mineral sampling on a 200-acre parcel of property lying within the Jay
Mountain Wilderness Area and the Adirondack Forest Preserve, known as Lot 8. The antecedent
to the issuance of the TRP was passage of Proposal Number 5 (“Prop 5"}, which was placed on
| the ballot for the November 2013 election after being passed by both houses of the Legislature in
2012 and 2013 as required by the New York Constitution (NY Const art XIX §1). The effectof Prop
5 was o amend New York Constitution article XIV §1, known as the "Forever Wild™ provision.

Following the passage of Prop 5, defendants/respondents Adirondack Park Agency {"AF’A“] and



Department of Environmental Conservation ("DEC") took several steps, inéluding amendment of
the Jay Mountain Wilderness Unit Management Plan {*UMP") a SEQRA review, and ultimately, the
issuance of the TRP. Al of those actions are challenged here by Pelilioners.

The prayér for relief in the Verified Petition and Complaint seeks judgment declaring the
actions of APA and DEC to be “unlawful, null, vaid, and of no effect,” as well as injunctive relief
preventing the agencies from implementing or enforcing the various steps they took and preventing
NYCO from taking any action related lo mineral sampling on Lot 8. Six causes of action/claims are
presented, but they rest on four legal arguments, which coordinate with permissible "questions
raised” under Article 78 {CPLR §7803). '

Abmgation and Implied Repeal. One core point of argument between the parties bears
addressing at the oufset, as it affects the majority of the points being made on both sides.
Petitioners take issue with DEC's response to public comments received on the proposed
amendment to the Jay Mountain Witderness Unit Management Plan ("UMP"), taking a position
which Respondents continue to advance in this proceeding. Respondents argue that by amending
the New York Constitution, Prop 5 operated to abrogate existing prohibitions on mineral sampling
in the Adirondack Park Agency Act, the Environmenial Conservation Law and the State Land
Management Pian (*SLMP"). Respondents contend, however, that only those specific provisions
which prohibit mineral sampling in the Forest Preserve are abrogated, leaving the remainder intact.

Pelitioners make two alternative arguments against this position, which distill to a single
proposition: either Prop 5 abrogates the relevant statutes in their entirety or it abrogates nothing
at all. On one hand, Pstitioners argue in their Memorandum of Law that if, as Respondents assert,
Prap 5 abrogates a statute, “the entire statute is nullified, equally and permanently as to all affected
entities.” From this premise, Petitioners argue that the Envircnmental Conservation Law and the
Adirondack Park Act would be completely stripped away, leaving DEC and APA withoul
jurisdictional bases for their actions. Pelitioners also argue that abrogation deprives the agendies
of statutory guidelines for their actions, rendering the amendmenl of the UMP and the concomitant
issuance of the TRP ta NYCO arbitrary and capricious. On the other hand, Petitioners argue that
existing legislation was not actually abrogated, because it could be harmonized with Prop & if DEC
simply denied a permit to NYCO. Therefore, the grani of the TRP was in violation of existing
prohibitions and thus affected by an error of taw.

ltis perhaps worth noting that lwo distinct terms have been used by the parties. One term

is “abrogation” and the other is “implied repeal”. The cases cited by the parties, as well as others



cosulied by the Court, use with the term “abrogation” in the context of a conflict between a
constitutional provision and a statute, while "implied repeal” refers to the effect of new legislation
on existing statutes. Leaving aside any analytical distinctions between conslitutional abrogation
ard implied repeal by later legistation, however, case law supports Respondents’ theory.

Petitioners cite Durante v. Evans {94' AD2d 141 [3d Dept 1983}) as dictating complete
abrogation. The Durante opinion, however, does not actually support Pefitioners’ argument. Inthat
case, the court held that conslitutional amendments had given the power to appoint certain county
officials to the Chief Administrative Judge of the Courts. The court's holding ends with this
statement, “... and we declare void those portions of sections 911 and 912 of the County Law which
provide to the contrary” (fd. at 146}, The Durante court did nol sweep away the entire Couhty Law.
Indeed, the language used actually left room for portions of the individual sections cited to remain
viable. Likewise, in a foundational case cited in Duarte { Charles W. Sommer & Bro., Inc. v. Albert
Lorsch & Co., Inc., 254 N.Y. 146 [1930]); the Court of Appeals held that a single clause from one
subdivision of one seclion of a statute was abrogated.

Case law also instructs that abrogation should not be lightiy found. Four principles from
cases cited by the parties appear to this Court to work in concert here. First, when construing Prop
5., the starting point is the language used in the amendment itself {Peopfe v. Carrof, 3 NY2d 686
[1858]). Second, before abrogation is found, the constitutional provision and the particular sfatute
at issue must be found to be sc repugnant that they “cannot both stand or be reconciled in any
reasonable way [citation omitted]” (Amico v. Erie County Legisiature, 36 AD2d 415 [4th Dept
1971 Thir:d, a constitutional amendment “... must be deemed to have been made in the light of
and with consideration of existing legislation, and such legislation becormes operative in cairying
out the constitutional provisions [citations omitted]” {Uhfmann v. Conway, 277 A.D. 478, 481 [3d
Dept 1950§). Finally, “... no part of the Constitution should be construed so as to defeat its purpose

or the intent of the people adopting it" (Pfingsf v. Stafe, 57 AD2d 163, 165 [3d Dept 1977].
Mew York courts have

Cases discussing implied repeal apply a parallel analysis.
consistently instructed that the implied repeal of a statute by later legislation is a result not favored
in the law and should be avoided, if possible, by interpreting the statues in a way that harmonizes
them (see e.g. Matter of Town of North Hempstead v. County of Nassaw, 24 NY3d 67 {2014}, Locaf
Govt. Assistance Corp. v. Sales Tax Assef Receivable Corp., 2 NY3d 524 [2004]; Matter of
Consolidgated Edison Co. of New York, Inc. v. Dept. of Envil. Conservation, 71 NY2d 186 [1988];
Alweis v. Evans, 69 NY2d 199 [1087], Matter of Pharmaceutical Society of the State of Mew York,

fnc. v. Mew York State Dept. of Social Services, 223 AD2d 58 [3d Dept 1996}).
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Applying these principles to the case at hand, Petitioners’ all-or-nathing position is exposed
asfallacy. Petitioners’ proposition that abrogation must be total is conlrary fo the rulings in the
Drante and Somimer cases. Petitioners’ proposition that Prop 5 can be harmonized only by '
denying a permit to NYCO is contrary to the intent of those adopling Prop 5, as expressed in the
language faund on the face of the amendment. The language of Prop 5 is nol arcane. The
amendment states in a fairly straightforward manner ihat the State may authorize NYCO to conduct
mineral sampling on Lot 8. As a duly adopted provision of the Constitution, Prop 5 has priority over
statutory provisions and administrative policies that are repugnant to it. However, care must be
taken to harmonize, rather than to void, either iaw or pelicy that is not repugnant to Prop 5.
Therefore, insofar as the Adirondack Park Act, the Environmental Conservation Law, the SLMPand -
the UMP specifically prohibit the State from authorizing NYCO to conduct mirieral sampling on Lot
8, those provisions are abrogated. All statutory provisions and administrative poficies that do nat
specificaily prohibit the State from authorizing NYCO to conduct mineral sampling on Lot 8 are not
abiogated. They continue in fult force and effect and must be utilized by the State in carrying out
its functions. With these conclusions in mind, the questions for consideration under Article 78 wil
be examined in the order presented by Petifioners.

1. Respondents Have Proceeded or Are About to Proceed in Excess of Their
Jurisdiction. Petitioners start from the proposition that agencies of state government mustact in
accordance with their enabling statutes, a poin{ that is not disputed by Respondents and has been
referred to by the Court of Appeals as “axiomatic™ (Matter of New York State Superfund Coalifion,
Inc. v. New York State Dept. of Envil. Conservation, 18 NY3d 289, 204-95 [2011]). Petitioners
argue that Respondents have acted in excess of their jurisdiction because the Legislaiure has not

enacted enabling legisiation to permit the actions they have taken. Petiticners assert that enabling
is necessary for two reasons. Firsl, Pelitioners point out that neither Respondents’ existing
enabling statutes — the Adirondack Park Agency Act and the Environmental Conservation Law -
nor the State Land Management Plan {*SLMP") permit mineral sampling in the Forest Preserve.
Second, they argue that Prop 5 is not self-execuling.

The parties do not dispute that legislation in place prior to the passage of Prop 5 prohibited
mineral sampling on Lot 8. As the analysis above has shown, however, Prop 3 effected a slight,
specific expansion of the jurisdiction of both the APA and DEC by allowing the State to authorize
mineral sampling by NYCQ on Lot 8 Existing prohibitions against mineral sampling were

abrogated to the extent that they prevented the State from authorizing MY CC to canduct mineral

sampling on Lot 8.



Evaluation of Petitioners’ second point starts from the presumption that-a constitutional
amendment such a Prop 5 is self-executing {People v. Carrof, 3 NY2d at 691). Petitioners cite to
the Carroff opinion, however, as providing three reasons why enabling legislation was required.
Petitioners point out that the use of the word “may” in Prop 5 does not mandale that the Slate issue
a TRP to NYCO, that Prop 5 does not "detai! the method or procedures of implementation™and thal
the only way to effectuate Prop 5 in the context of existing legislation was for the State io deny 4
permit to NYCO.

The analysis sel oul at the beginning of this Decision, Order and Judgment defeals
Petitioners' contentions. All applicable statutes and administralive policies not abrogated by Prop '
5 remained in force, imposing varicus duties on thoseégencies in connection with the management
of the Forest Preserve, including Lot 8. These included the pre-existing method and procedures
forissuinga TRP. \While there has been much argumént By thé parties over the meanihg of "may”
as being either mandatory or permissive, the Court finds that assuming the Prop 5 directive to be
permissive does not assist Petitioners. From the record here, it is apparent that if DEC arnd APA
had not fulfilled their pre-existing duties through means such as conducting the SEQRA réview and
imposing conditions on the TRP, Encludin-g requiremeants for the Work Plan to be followed by
NYCOQ, then the TRP would not have issued.

In sum, because the enabling legislation for DEC and APA was not completely abrogated,
the agencies had jurisdiction to take the actions compiained of here. Petitioners’ claims prémised
on a lack of jurisdiction must be dismissed.

2. Approvals of the UMP Amendment and the TRP were arbitrary, capricious, and an
abuse of discretion. Petitioners assert that because any abrogation of law or policy effected by
Prop 5 must have been complete, the agencies acted without any statutory or regulatory guidelines.
FPetitioners’ prémise of total abrogation has been refuted, however, so that the conclusion they
advance necessarily fails. Pefitioners offer no other reasons for their characterization of the
agencies’ actions as arbitrary, capricious or an abuse of discretion. Their claims based on this
argument must be dismissed.

3. The agencies’ determinations were affected by an error of law. Petitioners assen
error of law based on the premise that none of the existing prohibitions against mineral sampling
were actually abrogated by Prop 5 because existing law could be harmonized with Prop 5 by
denying a permit to NYCO. The illogic of this argument has aiso been established. Petitioners’

solution is not really “harmonizing” at all, in that it would defeat the plain meaning of Prop 5. The

claims based on this argument must he dismissed.
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- 4. DEC has failed to perform a duty enjoined upon it by law [SEQRA]. Pelitioners
allege that in performing a SEQRA review of NYCO's proposed mineral sampling VDH Lot 8, DEC
either disregarded or did not take the required “hard look” at factors to be gonsidered under a
regulation promulgated pursuant to SEQRA (6 NYCRR §617.7). Respondents point out that
adtions approved or permitted by the APA are subject to environmental review under the APA Act
rather than SEQRA, so that this claim, found in the Petition/Complaint as the seventh cause of
action, fails to state a claim against DEC {Matfer of Assoc. for the Protection of the Adirondacks.
fnc. v. Town Board of Town of Tupper Lake, 64 AD3d 825 {3d Dept 2009}). Nonetheless, the
record shows that a SEQRA review was conducted by DEC. Respondents assert that the review
was adeqguate and resulted in a number of condifions in the TRP issued to NYCO.

A court reviewing a SEQRA determination is lo determine whether the agency involved
identified relevant areas of environmental concern, took a “hard look™ at them and made a
~reasoned elaboration” of the basis for its determination {Akpan v. Koch, 75 NY2d 561 [1820]). In
doing so, the court may not substitute its own judgment for that of the agency {Matter of Regional
Action Group for the Environment, Inc. v. Zagata, 245 AD2d 798 [3d Dept 1997]), but must instead
decide whather the agency determination has a rational basis in the record {Malfter of Hingston v.
MNew York State Dept. of Envil. Conservation, 202 AD2d 877 [3d Dept 1994]). The agency’s
determination will be overturned if it is arbitrary or capricious ( Town of Amsferdam v. Amsterdam
Indus. Dev. Agency, 95 AD3d 1539 [3d Dept 2012]}. '

Petitioners list seven “indicators of significant adverse impacts on the environment” from
6 NYCRR §617.7, which they assert as being either completely ignored or undervalued in OEC's
SEQRA review. The Court's review of the record shows that all of these factors were indeed
considered by DEC and that most resulted in conditions imposed in the final TRP. That Petitioners
disagree with the level of scrutiny applied to particuiar factors is not determinative. “An agency's
compliance with its substantive SEQRA obligations is governed by a rule of reasan and the extent
to which particular e_mfironmental factors are to be considered varies in accardance with the
circumstances and nature of particular propasals” {Akpan v. Koch, 75 NY2d at 570). Onthe record
here, there was a rational basis for DEC's determination that there would be no significant
environmental impacts from NYCO's mineral sampling on Lot &, if the sampling operation is
conducted as required under the terms of the TRP. Petitioners’ claim based on this argument must

be dismissed, as well.
The pariies remaining contentions have been considered, but to not alter the outcome here.



Therefare, in consideration of ail the foregeing, it is hereby

ORDERED, ADJUDGED AND DECREED, that the Temporary Restraining Order issued
by this Court and entered by the Clerk on July 14, 2014 is hereby DISSOLVED, and the
Unden‘aking posted by Petitioners is hereby DISCHARGED, and i is further

ORDERED, ADJUDGED AND DECREED, that the Verified Petition and Complaint herein
is hereby DISMISSED.
Dated: 1 canntaer 2, loly

ENTER.

. A‘—%_\‘I
v

Thomas D. Buchanan
Supreme Court Justice

Papers considerad:

Order to Show Cause and Temporary Restraining Order; Affirmation of Deborah Goldberg,
Esg., with exhibits; Verified Petilion and Complaint. with exhibits; Petitioners/Plaintiffs’
Memorandum of Law: Answer of Stale Respondents with Return; State Respondents’
Memorandum of Law: Affidavit of Robert J. Daley with exhibit; Affidavit of Robert K. Davies, Esq.,
Adffidavit of Peter J. Frank: Affidavit of Ruth L. Earl, with exhibits; Affirmation of Kenneth R. Hamm,
Esg. with exhibits; Affirmation of Susan L. Taylor, Esg.; Affirmation of James T. Townsend, Esq.;
Verified Answer of Respondent NYCO; Affirmation of Kevin M. Bernstein, Esg. with exhibits;
Affidavit of Douglas R. Ferris, P.E. with exhibit; Affidavit of Brian Glackin with exhibits;

Memorandum of Law of NYCO; Petitioners’ Reply Memorandum of Law



