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PROTECT & Sierra Club win two motions in lawsuit
challenging Adirondack Park Agency’s approval of
6,000-acre Adirondack Club & Resort development

Court approves PROTECT-Sierra Club motion to appeal denial of motion
for discovery to investigate improper ex parte communications

For more information: Peter Bauer, Executive Director, 518.685.3088
John Caffry, Attorney, 518.792.1582
Roger Downs, Sierra Club Atlantic Chapter, 518.926.9144

Albany - On May 16, 2013, the Appellate Division, Third Department, issued two
Decisions and Orders in the lawsuit by Protect the Adirondacks and the Sierra Club
Atlantic Chapter that challenges the approval by the Adirondack Park Agency (APA)
of the 6,000-acre Adirondack Club & Resort project. Both decisions were victories
for PROTECT and the Sierra Club. First, the court ruled to allow an appeal to go
forward by PROTECT- Sierra Club, who seek a reversal of the denial of their earlier
motion for discovery. Second, the court denied a motion by the Adirondack Club &
Resort’s attorneys to curtail PROTECT- Sierra Club’s time to complete the filing of
their brief and the record.

PROTECT and the Sierra Club’s appeal of the denial of discovery was consolidated
with the main case into a single proceeding. PROTECT and the Sierra Club anticipate
that the court case will be completed by around the end of 2013.

In March, State Supreme Court in Albany denied the PROTECT-Sierra Club motion
for discovery to investigate allegations of illegal ex parte communications between
the leaders of the APA, the ACR developers, and other state officials. In April, the
lawsuit was transferred from the trial court back to the Appellate Division.
PROTECT and the Sierra Club made a motion seeking permission from the Appellate
Division to appeal the denial of their motion for discovery. At this same time, the
developers made a motion to curtail PROTECT- Sierra Club’s time to complete the
filing of their brief and the record in the main case. On May 16, 2013 the court ruled
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for PROTECT and Sierra Club on both matters. See decisions and orders attached.

“These two victories are important. We believe that there were significant improper
ex parte communications between the leaders of the APA, the ACR developers, and
other state officials. It’s critical to this lawsuit, and to protecting the integrity of the
APA’s decision-making process, that we be given the opportunity to further
investigate this matter,” said John Caffry, attorney for PROTECT and the Sierra Club.

“It's important for the public that we be given the opportunity to investigate the ex
parte issue. So far state agencies have stonewalled attempts to get information and
withheld a variety of documents,” said Roger Downs, Director or the Sierra Club
Atlantic Chapter. John Caffry added that “the State has never denied that
communications outside of the official hearing record occurred between Albany and
the APA. It has so far avoided releasing the documents that we seek only by claiming
that they are privileged.”

“PROTECT remains confident in the overall quality of this lawsuit. The denial of our
discovery motion in March was a setback, as was the APA’s partial denial of our
FOIL requests last summer. We will continue to pursue these items as the main suit
moves towards conclusion. We anticipate final briefs and oral argument by the fall,
with a decision likely around the end of the year,” said Peter Bauer, PROTECT
Executive Director.

Here is a timeline of major developments in this lawsuit pertaining to these two
motions:

July 2012: PROTECT-Sierra Club received responses to their Freedom of
Information Law (FOIL) requests that show extensive communications between
APA leadership and the project applicant. APA also denied other PROTECT-Sierra
Club Freedom of Information requests. PROTECT formally appealed these denials.
PROTECT-Sierra Club’s appeal of the FOIL denials was mostly rejected by the APA.
Some heavily redacted information was provided. The existence of extensive
correspondence between individuals in state government outside the APA and APA
leaders was identified, but those documents were withheld by APA.

In the lawsuit, the respondents filed their Amended Answers and PROTECT-Sierra
Club filed its Reply documents, which detailed the ex parte contact allegations, one
of 30 allegations in PROTECT-Sierra Club’s lawsuit.

August 2012: By agreement of the parties, the case was transferred from a trial
court to the Appellate Division, Third Department, in Albany, which was required
because the APA’s decision was the result of an adjudicatory hearing.

September 2012: PROTECT-Sierra Club submitted a motion for discovery around
the ex parte contact allegations, seeking permission to depose various witnesses.
PROTECT-Sierra Club submitted a Memorandum of Law in support of the motion for
discovery.



October 2012: The respondents submitted answers to PROTECT-Sierra Club’s
motion for discovery.

November 2012: The Appellate Division sent the lawsuit and PROTECT-Sierra
Club’s motion for discovery back to the trial court.

PROTECT filed a new lawsuit challenging the denials of its FOIL requests in State
Supreme Court in Warren County.

December 2012: PROTECT-Sierra Club re-filed their motion for discovery in the
trial court.

January 2013: The respondents submitted Answers opposing PROTECT-Sierra
Club’s motion, and PROTECT-Sierra Club submitted a Reply. The respondents
denied that improper contacts occurred between the APA and the developers, but
did not deny that improper political influence occurred.

March 2013: State Supreme Court in Albany denied PROTECT-Sierra Club’s motion
for discovery.

April 2013: The lawsuit was transferred from the trial court back to the Appellate
Division.

PROTECT-Sierra Club made a motion seeking permission from the Appellate
Division to appeal the denial of their motion for discovery. The developers made a
motion to curtail PROTECT-Sierra Club’s time to complete the filing of its brief and
the record.

MAY 2013: PROTECT-Sierra Club won both motions - leave to appeal on the request
for discovery was granted, and the developer’s motion to curtail PROTECT’s time
was denied. The appeal was consolidated with the main case into a single
proceeding.

For more information about PROTECT’s initiatives and programs is available on the
organization’s website at www.protectadks.org. For more information about the
Sierra Club Atlantic Chapter see the organization’s website at
http://newyork.sierraclub.org/
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State of New York.
Supreme Court, Appellate Division
Third Judicial Department

Decided and Entered: May 16, 2013 516635

In the Matter of PROTECT THE
ADIRONDACKS!, INC,, et al., DECISION AND ORDER
Petitioners, ON MOTION

v

ADIRONDACK PARK AGENCY et al.,
Respondents.

Motion for order scheduling the filing of the record and brief by the parties.

Upon the papers filed in support of the motion and the papers filed in opposition
thereto, it is

ORDERED that the motion is denied, without costs, and without prejudice to

renewal upon the expiration of the 60-day time period set forth in section 800.9 of this
Court's Rules of Practice.

PETERS, P.J., ROSE, STEIN and GARRY, JI., concur.

ENTER:

RobatdMeagin

Robert D. Mayberger
Clerk of the Court



State of New York.
Supreme Court, Appellate Division
Third Judicial Department

Decided and Entered: May 16, 2013 516635

In the Matter of PROTECT THE
ADIRONDACKS!, INC., et al., DECISION AND ORDER
Petitioners, ON MOTION

v

ADIRONDACK PARK AGENCY et al.,
Respondents.

Motion for permission to appeal from order of Supreme Court dated March 19,
2013 and to consolidate the appeal with the proceeding.

Upon the papers filed in support of the motion and the papers filed in opposition
thereto, it is

ORDERED that the motion for permission to appeal is referred to Presiding Justice
Peters, who makes the following decision: Motion granted, without costs, and it is further;
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ORDERED that the motion to consolidate is granted, without costs, to the extent
that the appeal and the proceeding shall be heard together and may be perfected upon a
joint record on appeal and brief.

PETERS, P.J., ROSE, STEIN and GARRY, JJ., concur.
ENTER:

Rebut DTabogin

Robert D. Mayberger
Clerk of the Court





