4 depends and, pursuant to Sectlons 546-548 of the
~ Civil Practice Act; do hereby submit the same. to. .-
' the above named Court and pray the decision and: -
judgment of this Honorable Court upon the ques-
“tion: in difference and the controversy between

: them herem stated

Statement* of Facts.

Fmsm The Assoclatlon for the Prqtectlon of: +
the; Adlrondacks is a domestic corporation: duly-
organized and. existing under and by virtue of the
Membershlp Gorporatlons Law of the State of

_New York and J ohn G Agar; President. thereof;.:

 is a citizen of this State residing at No. 944 Fifth”
Avenue i the . Borough of: - Manhattan, C1ty,

. County and State of New York. Alexander Mac«
Donald is the Conservation Commmmonen of the.
State of New York and as such'is. the. head of the s
Oonservation Deparﬁnent of the Sta.te_ Govern-

ommlssmner;x he is charge«l Wlth the o .e
stod and co_ntroI of all State lands at an§= tlm




3

Chapter 417: ‘““An Act to provide for the 7
construction and maintenance of a bobsleigh
run or slide on State lands and other lands
in the town of North Elba, Essex County, and
making an appropriation for preparing the
way therefor.

Became a law April 9, 1929, with the ap-
proval of the Governor, Passed, three-fifths
being present.

““The People of the State of New York,
represented in Senate and Assembly, do enact
as follows:

‘“‘Section 1. To induce the people to visit
and enjoy the wild forest lands of the State,
to stimulate public interest in preserving 8
them for the scenic and recreational purposes
for which they were set apart as wild forest
lands, and thereby to foster a determination
on the part of the people that the mandates
of the constitution relating to the forest
preserve be continued, and as an active meas-
ure to aid in carrying out those  mandates,
the conservation commissioner is hereby au-
thorized to construct and maintain, for the
use and pleasure of the public, a bobsleigh
run or slide, including a way for returning
such sleighs to the top, on State lands in the
forest preserve, and on any additional lands
in which the necessary easement may be pro- 9
vided without cost to the State, in the town
of North Elba, Essex Clounty, on the western
slope of Sentinel range. The commissioner
shall determine the course of such run or slide
and proceed promptly to make a survey there-
of and to clear the land necessary therefor.
No wider nor longer clearing shall be made
than is actually needed for such run or slide;
and such work shall be carried on in a manner,
so far as practicable, that also will remedy
any conditions which tend to hamper the
growth of the adjacent wild forest trees. The
work of such clearing shall be done by direct
employment of labor and direct purchase or
rental of machinery and implements by the
commissioner. “When such clearing is com-




pleted; the commissioner may prepare plans
- for and construct and equip suck run or slide
~ at a cost of not exceeding seventy-five thou-
sand dollars, and may let the meeessary con- -
tract or comtracts therefor. When completed,
such run or slide shall be maintained; during
the winter season, for the use and pleasure of
.the publie under the divectiom of the conserva-
tion department and Bubject to its rules:- -,
sum: of twa thousand dollars: ($2, 00 00)“”01' ;
" 8o much: thereof as may be needed; i¢ he ;
a.pproprlated for clearing the land. for: sucl
- .Tun‘or slide and return way, payable from-the:
- State Treasury on tlie audit. and. warran '
" the comptro]ler and the certificate of: the ¢
_servation gommissioner. In the discretion:
the comptroller, such moneys: may_ b ‘-
vanced to such commisgioner in lump: ums
* from. time to time on his requisition; and
‘upon: his voucher audited as provided.in: se
tion four-a of the State Finance Law. The
,vouchers for expenditures therefrom. by the”

.. commissioner also shall be filed with the eomps- L
“troller and. be subject: to his. audﬁi as pro- :
vided in suchlaw.,

“Seetmnt 2 Thzxﬁ:. acﬁ sl'lall takez eﬁ.’eefr '1m~ e

.01'1 al law on ﬁleln tIus oﬁ”me‘,)a.n& do hereby-“

cerhfy* that the same is a carreet transeript

ﬁeref‘mm an& of the whole af sald' omg'mal ,
WA

EDWABD J men, :',
Secretary of State.’?‘.

Under date of June 4; 1929 the Attomey Gen ;
eral of the State of New York rendered to the
defen&ant Alexander MacDonald as Conservation’
Commlssmner, an’ oplmon regardmg the constltur
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““June 4, 1929,

Hon. Alexander MacDonald
Conservation Commissioner
Albany, New York.

Ix tHE MATTER OF

The Constitutionality of Chapter 417
of the Laws of 1929,

Dear Sir:

While Chapter 417 of the Laws of 1929 pro-
vides for a certain amount of clearing for the
route of the proposed bobsleigh run or slide,
nevertheless this is only incidental to the main
purpose of the act, which is to provide fur-
ther opportunities for the recreational uses
of the forest preserve hy the people of the
State.

Many of my predecessors have rendered
opinions construing Section 7 of Article VII
of the State Constitution, being the section in
relation to the forest preserve, and I observe
in these opinions a growing tendency to ree-
ognize the recreational uses of the forest pre-
serve and to so construe the constitutional
section as not to prevent access to those areas
which the State seeks to preserve for the ben-
efit of its people.

Unfortunately there has been little or no
judicial discussion of the questions involved
and I regard your inquiry as affording an ex-
cellent opportunity for the obtaining of a ju-
dicial interpretation of this section of the con-
stitution.

I have recently attended a conference with
you at which were present the proponents of
the construction of the proposed bobsleigh
slide and also Mr. John G. Agar, President
of the Kssociation for the Protection of the

tionality of Chapter 417 of the Laws of 1929, which 13
opinion reads as follows:

14

15
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Adirondacks. At this conference it was
agreed by all present that the construction
of Chapter 417 by the courts was desirable
in the public interest, and I am favored under
date of May 29th with a communication from
Mr. Agar as President, enclosing a resolu-
tion adopted by the Board of Trustees of the
Association for the Protection of the Adiron-
dacks, at a meeting held on Tuesday, May
29th, 1929, reading in part as follows:

‘Resolved, that the President be in-
structed to write to the Attorney General
that the Association for the Protection of
the Adirondacks, believing that Chapter 417
of the Laws of 1929 is unconstitutional in-
sofar as it applies to State lands in the
Forest Preserve, respectfully asks him to
render an opinion on the request of the
Conservation Commissioner as to the con-
stitutionality of said act. If the Attorney
General is of the opinion that the Aect is
constitutional, the President is directed to
test the question in the Courts.’

The Constitution itself presents a clear
method of bringing this matter into court.
Section 7 of Article VII reads in part as fol-
lows:

‘A violation of any of the provisions of
this section may be restrained at the suit of
the people or with the consent of the Su-
preme Court in Appellate Division on no-
tice to the Attorney General at the suit of
any citizen.’

Therefore, for the purpose of bringing this
matter before the Courts I advise you that in
my opinion it is proper for you to proceed

under Chapter 417 of the Laws of 1929 until

restrained by appropriate action.

Very truly yours,

(Signed) Haminron Wagrp,
Attorney General.’’

i o sl s e e
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Tamp: The plaintiffs herein duly applied for
an order of this Court conferring its consent that
they or either of them institute suit for the pur-
pose of restraining the Conservation Commis-
sioner from proceeding to construct and/or main-
tain a bobsleigh run or slide on state lands in the
forest preserve in the Town of North Elba, Essex
County, New York, on the ground that Chapter
417 of the Laws of 1929 purporting to confer
anthorization therefor on the said Conservation
Commissioner is unconstitutional and void as in
violation of Section 7 of Article VII of the Con-
stitution of this State. The Attorney General
duly appeared in such proceeding on behalf of
the defendant, Alexander MacDonald.

An order of this Court was duly entered herein
on the 21st day of June, 1929, and reads as fol-
lows:

“‘The Association for the Protection of the
Adirondacks and John G. Agar having made
application, pursuant to the provisions of
Section 7 of Article VII of the Constitution
of this State, on notice to the Attorney Gen-
erl, for an order of this Court conferring its
consent that the Association for the Proteec-
tion of the Adirondacks and John G. Agar, its
President, or either of them, institute suit
for the purpose of restraining the Conserva-
tion Commissioner from proceeding to con-
struet and/or maintain a bobsleigh run or
slide in the Town of North Elba, Essex
County,

Now, on reading and filing the notice of
motion, dated June 12, 1929, the affidavit of
Bertram F. Willeox, sworn to June 12, 1929,
with admission of due and timely service of
both of said papers on the Attorney General,
and the notice of appearance and consent to
the entry of such order executed by the Attor-
ney General of the State of New York; and
on motion of Schurman, Wiley & Willcox,

19
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attorneys for The Association for the Pro-
tection of the Adirondacks and John G. Agar,

Ir Is O=rperep, that the consent of this
Court he, and hereby is, conferred that the
Association for the Protection of the Adiron-
dacks and John G. Agar, its President, or
either of them, institute suit for the purpose
of restraining the Conservation Commis-
sioner from proceeding to construct or main-
tain a bobsleigh run or slide, including a way
for returning such sleighs to the top, in the
Town of North Elba, Essex County, on the
ground, among others, that Chapter 417 of
the Laws of 1929 purporting to confer au-
thority therefor is unconstitutional and void
in that it violates the provisions of Article
VII Section 7 of the Constitution of this
State, or to invoke such other legal remedy or
remedies in the premises as said Association
and/or John G. Agar may be advised.

(Signed) Joaw S. HerrIOEK,
Clerk.”

A copy of the said order was duly served on the
said Attorney General of the State of New York.

Fourtr: On July 2, 1929 the defendant Alex-
ander MacDonald, Conservation Commissioner,
wrote to the defendant William G. Howard, Su-
perintendent of the Division of Lands and For-
ests of the Conservation Department, a letter
which reads as follows:

“July 2, 1929.

Wm. G. Howard, Superintendent,
Division of Lands and Forests,
Conservation Department,
Albany, N. Y.

Dear Sir:

You are aware that I have received from
the Attorney-General an opinion relative to
Chapter 417 of the Laws of 1929, which pro-

adu b
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vides for clearing land for a bob-sled run on
State land in the Forest Preserve on the west-
erly slope of the Sentinel Range in the Town
of North Elba, Essex County.

You will, therefore, please arrange to have
the land cleared for the bob-sled run as laid
out by the recent survey in which Mr. Merrill
participated, such clearing to consist of the
cutting of whatever trees will have to be re-
moved to provide for the construction of the
bob-sled run.

Very truly yours,

(Signed) ArexanpEr Macponarp
Commissioner.”’

Firre: Pursuant to such letter, the defendant,
William G. Howard, has selected a site for the
proposed bobsleigh run or slide and return way.
The site so selected is a mountain on the westerly
slope of Sentinel Range, as indicated on the
map (upper right hand corner thereof) hereto
annexed and made a part hereof as Exhibit
““A”. The said defendant has further sur-
veyed a route on the said site for the proposed
bobsleigh run or slide and also for the return
way. The route for the proposed bobsleigh run
or slide is indicated by a solid black line on the
said Exhibit ‘“A’’ and the return way is indi-
cated thereon by a dotted black line. The said
hobsleigh run or slide does not follow or lie on
any existing road or trail, but the return way or
go-back road, from its foot to approximately the
point where it crosses the bobsleigh run or slide,
follows a former road now used as a trail and
thereafter, in large part, follows an abandoned
lumber road.

If constructed, the proposed bobsleigh run or
slide will be approximately one and one-quarter
miles (1%4) long and six and one-half feet (61%) in
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'restramed; cause the land ta be cleareci for the :
proposed bobslelgh rur or slide a_nd also- for the .
sald 4_retu1:rt wayy and WﬂI cut an d'remove certam ;

r 'OIympmp Wniter ‘Game are. 1o be; 7
! 3 amI thebob

“person i rear, starts and’ guldes the: bobslelgh“
Those: 1tt1ng between, these two do’ not’ partici-

 in: the operation of the sled but are passen-

ger _'Who follow the directions of the two leaders

- ag to balance and the like: The speed obtained; .

bya bobsleigh in its descent from the summit of .
the shde is often in excess of sutty (60) miles per






