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EXHIBIT A



STATE OF NEw YoRK,

IN CONVENTION

———r it A ——

DOCUMENT

No. 63,

——— el =

REPORT

Or Coumrrres oN Forusr Pruskrvis.

To the Constitutional Convention:

The Spécial Committee on Btaite Forest Preservation, which was
direated, to consider and report what, if any, amendments to the
Congtitution should be adopted for the preservation of the State
forests, respectfu]ly report:

That your committee has had presented to it many valuable
arguments and statements bearing upon the matter, and, after
careful consideration, has uvnanimonsly reached the conclusion
that it is necessary for the health, safety and general advantage
of the people of the State thai the forest lands now owned, and
hereafter acquired by the Btate, and the timber on such lands,
should be preserved intact as forest preserves, and not under any
circumstances be sold. - '

Your committee is further of the opimion that, for the perfect
protection and preservation of the State lands, other lands con-
tignous thereto should, as soon as possible, be purchased or other-
wise acquired, but feel that any action to that end is more prop-
erly within the province of the Legislature than of thia Convention.

Your committee recommends the adoption by this Convention
of the following as an amendment to the Constitution, viz.:



Doe. No. 68. 2

“The lands of the State now owned, or hereafter acquired,
constituting the forest preserves, shall be forever kept as wild
forest lands. They shall not, nor shall the timber thereon, be
gold.”

Dated August 23, 1894.

~

DAVID McCLURE,
Chairman.



THE STATE EDUCATION DEPARTMENT
/  THE UNIVERSITY OF THE STATE OF NEW YORK
ALBANY, NY 12230

New York State Library

Date: January 10, 2017

To Whom It May Concern:

I do hereby certify that I have caused to be compared the annexed photocopy of:

1§89y IS CoNVERT 10N Docwmed— Ho. b3

with the original of such record now on file in the New York State Library, and that such copy so
hereto annexed is a true copy of said original. -

IN WITNESS WHEREQF, I have hereunto
set my hand in the New York State Library in
the City of Albany, this /2. day of _Jitug 2017.

Doullss © Connor_

Name _-

Dreglae OCompery -

Signature

SeENior. LR AR (4 A]
Title
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Tramp: The plaintiffs herein duly applied for 19
an order of this Court conferring its consent that
they or either of them institute suil for the pur-
pose of restraining the Conservation Commis.
sioner from proceeding to construct and/or misin-
1ain a bobsleigh run or slide on state lands in the

- forest preserve in the Town. of Norih Eihs, Bssex

County, New York, on the ground that Chapter

o 417 of the Laws of 1929 purporting o' confer .

~ U -guthorization therefor on the said- Conservation - -
: e Yommissioder is ninconstitutional snd void se dn -

"o, viplation of Seetion 7 of Axficle VII of the ot

[ vstitution of this State. The Aftorwey G neral

" duly appeared in such proceeding on hehalf of

'the defendant, Alexander MacDonsld. -

0 ion e 218t day of Jutie, 1999, and vends as |
7T 4T Asgeciation for the Protection gf
Adizondacks and John &, Agur huvip
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ptinn 7. of Artiele
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vides for clearing land for a bob-sled run on 95
State land in the Forest Preserve on the west-
erly slope of the Sentinel Bange in the Town
of North Fiba, Essex County. : ,

You will, therefore, please arrange to have
the land cleared for the bob:sled run as laid
the recent survey in which Mr, Megrill
participated, such elearing to consisi of the
cutting of whatever frees will have fo be re-

.moved to provide for the construciion of the
‘bob-sled rua. o

; Putsnant to suth leter, the de
G Howazrd, has selected 2 81l







11

?mur. This sport is in vogue in Switzerland and g3
in other Buropean countries, where winter sports
are practiced, but there is no bobsleigh run or
slide and return way, at least: of the projected
type, in the United States. ,
The said bobsleigh ron or slide and return way
will, when, and if, constructed lie and be situated
wholly on State lands in the forest preserve. Buch
~ lands are part of the A dirondack Patk within the
. Blue Line and are located in the Town of North
- Eilba, Bssgs County, n this Btate. "~ .
oo Brxea: The moiintein selected as the aife-for .,
.; - ‘the propesed bobsleigh run oy slide amd petuyn’ 77
" <way has an elevation of approximately 1% ko
sand four hundred feetfﬂzﬂr@@}ﬂbgﬁ Bed e

" Ttis & part of the Sentinel Raz
nearby spurs, ] d
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The symbol D. B. H. in the above tahles means

diameter breast high.

The quantity of timber so necessary to be cut

is as follows:

LIVE TIMBER.

Spebics Cords
Bprndg ; — .18

B e v . .10
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Nmvra: It is possible fo construet and maintain 43 e
a bobsleigh rim or slide and refurn way on lands o
prrvately owned and siiuated elsewhere. One
such site is located on Mt. Jo, north of Glear Lake,
niear Adirondack Lodge, in North Elba To‘vmshp,

Essex Oounty, of this State. This gite iz shown
on Exhibit *“A” (lower right center there-
of). Chapter 28 of the Laws of 1939 author-
inex the consirmction of a bobsleigh rua or-.
slide and refurn way on lands privatély owmed in -

' s8id North Elba township, and a ronts for suich
o hag been lentatively fur-

- bobsleigh run or, sﬁd
véyed. Suck rofte i indicated by a solid bladk 44
“A", with fhe return

< _m on the sald Exhibli; ,
aﬁkhne Alla_Mt.'Jb]f_
does nn% mnsﬁtm :







17

Srare or New YORE, =
Covnry or New Yorg, |

On this 6th day of November, 1929, before me
personslly came Joux G. Acsk, tome known and
‘being by me daly sworn, did depose and any thit
he resides in New York City, New York; that he

Proteo:.

‘i the president of the Association for the.

tion of the Adirandacks, the corpoyation descrite

i1 and which exeeuted the foregoing agre -
iroversy; that axid SoTpo:

40

" and submission of gon 7;. that id .
* rdtion has no g rpp;zg,’_ﬁe'ﬂeﬂrand-thgt he ‘sagmﬂfflﬂﬁ
‘nsne theretw, by erder of

the beard of dijeeters
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Stare or New Yomg, |
CouxTry oF ALBANY,

On this 8th day of November, 1929, before me

personally came Avexawper MacDoxarp, Conser- =

vation Commissioner of the State of New York,
1o me known and Jnown to me ta be sueh Con-
sermtwn Cominissioner and io be on -of_ the
persons deseribied in and who executed tha.

going agreed case and gubmission of nontmx;ersy,?f o

a:nd he duly aeknowledged bo e that he exed
*the same for the. purpt)ses thﬁrem set forti

-55







EXHIBIT C



STATE OF NEW YORK
SUPREME COURT ; COUNTY OF ULSTER

In the Matter of the Application
of BALSAM LAKE ANGLERS CLUB,

Petitioner,
AFFIDAVIT

~against-

Index No. 90-2044
RIJI No. 55-90-01116
Judge Cobb

For a Declaratory Judgement under
Article 78 of the civil Practice
Law and Rules in the Nature of a
Writ of Prohibition of Mandamus
against the DEPARTMENT OF
ENVIRONMENTAL CONSERVATION, and
the STATE OF NEW YORK,

Respondents.

-‘--_-——————u——'-.———-.--.,—_——- f

—— e .
Ta

L

STATE OF NEW YORK ) }
s8.:

COUNTY OF ULSTER )

FREDERICK J. GERTY, JR., being duly Sworn, deposes and says:

1. As I stated in my answering affidavit, T am the
Regional Forestry Manager for Region 3 of the respondent New York

State Department of Environmental Conservation ("DECY") at the

Region 3 headquarters in New Paltz, New York. I am familiar with

the Balsam Lake Mountain wilg Forest Unit of the Catskill Forest

Preserve, 'the Catskill State Land Master Plan (Item A of the

Return) and with the unit management pPlan ("UMP®) for the

management of the Balsar Lake Mountain Unit issued in June, 1989

(Item B).



¢ i

Mountain Wild Forest Unit. See the Master Plan, Item A, pp. 52,

64 and the UMP Item B, pp. 1-2, for descriptions of these two

separate units of the forest preserve.

7. One of the primary issues argued at length by the club
in its memorandum and in the Hoag affidavit is the extent of
cutting that was already done for the relocation of that portion

of the Hardenburgh-Neversink Trail which crosses Club lands (The

trail relocation has not yet been completed on account of this
lawsuit).

On page 26 of its memorandum, the Club points out the
erroneous date in my tally of the trees cut for the trail
compiled from notes of Forest Ranger Robert Marrone, Exhibit F of
my prior affidavit. The correct date is November 7, 1989. The
error arose inadvertently as I was retranscribing Mr. Marrone's

notes. My original tally contains the correct date; I rewrote

this tally, with thérwrong date, because there were cross outs

and changes on the original draft. A copy of my original tally

is attached hereto as Exhibit A. A copy of Forest Ranger

Marrone's field notes are attached to his affidavit, submitted

herewith.

8. I need to clarify another point with fespect to the
tally on this exhibit. The tally indicates that another 23 trees
1 to 3 inches in diameter but none greater than 3 inches in

'dlameter would be cut for the remaining portion of the trail



reroute. This tally was DEC's first attempt at accommedating the

Club's request to move the trail further away from the Club's Vly

Pond. However, the Club rejected this attempt as insufficient.

See paragraphs 36 and 38 of my prior affidavit.
the staff member mentioned

As stated in

those paragraphs, I and Mr. Rudge,

earlier, flagged a second re-route that involves instead the 50

more trees one or more inches in diameter to be cut, 5 of which

would be greater than 3 inches in diameter, in order to move the

relocated section of the trail further north and east in a second

attempt to meet the Club's request. The Club is not satisfied

with the second reroute, but the trail cannot go further north,

due to the presence of protected Plants.

That portion of the already cleared relocated section of the

Hardenburgh-Neversink Trail, closer to the Club's V1y Pond, wiill

be abandoned and allowed to regrow. The net result is to

slightly lengthen the relocated portion of the trail, and to cut

additional trees in the effort to accommodate the Club's request.
The final total length'of the relocated section of the
Hardenbugh-Neversink Traii will pProbably be about 2 or 2.3 niles.

This last section has not been cleared yet, so the trail route is

not completed.

9, Mr. Hoag claims in paragraph 9 of his affidavit that
more trees than the 300 T refer to in my prior affidavit were

cut, taking into account the growth less than one inch in



!

This claim is misleading. Vegetative
"brush"

diameter that was cut,
growth less than one inch in diameter is a "seedling” or
or "shrub"; growth 1 inch to 3 inches or as much as 5.5 inchaes ip
diameter at breast height ("DBH", a height of 4 1/2 fest from the
ground) is classified as a "gapling".! fThe DEC Division of
Lands and Forests doss not regard 'vegetative growth less than 3
inches diameter at breast height'(ﬁDBH") as a "tree". The
Commissioner's Organization and Delegation Memorandum No. 84-06

(Item ¢ ii1i), read as a whole, requires a tally of trees only 3

inches or more in diameter. Any growth that is smaller is

immaterial.
Nonetheless, the staff tallied the growth 1 to 3 inches ip

dlameter to show the relative insignificance of the cutting that
has been done over the 1.9 miles of the original relecation of

the trail. Though it is immaterial, Ranger Marrone also counted

232 stumps of vegetation 1 inch or less in diameter that were

cut.

the classification of timber from the
document entitled "Forest Resources of the Catskill Region”,

prepared by -the State University of New York College -of
Environmental Science and Forestry for the Temporary Stats
Commission to Study tha Catskills, the pgrtinent portion of

which is attached as Exhibit B.

1 See, for exampls,
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The cutting for the relocated portion of the

Hardenburgh~Neversink Trail is not a substantial amount when

considered over the distance involved. Specifically:

al

Regarding the 1.9 miles, or 20,032 feet, that were cut.

(i)

(i1)

(iii)

the 73 trees with stumps 3 inches or more in
diameter that were cut over that distance
(only 33 of which were more than 3 inches in
diameter) represent an average of one such
tree every 137 feet;

the 300 trees with stumps 1 inch or more in
diameter (including the trees in a(i) above)
that were cut represent an average of one
such tree every 33.4 feet; and

the 532 total stumps, including the 232
stumps of vegetation less than 1 inch in
diameter and the trees in a(ii) above,
represent an average of 1 stump every

18.9 feet,

Regarding the Proposed .4 mile reroute (2,112 feet)

mentioned in paragraph s, upon completion, an’

additional 5 1jve trees more than 3 inches in diameter

will be cut, as will 45 “"trees" 1 to 3 inches in

diameter.

~

Vegetation less than 1 inch in diameter was

not tallied. as 3 result,

9



the 5 trees more than 3 inches in diameter

i)
represent an average of 1 tree every
422.4 feet;

ii) the "trees" more than 1 inch in diameter

(including the trees in b(i) represent an

average of 1 "tree" every 42.2 feet.

1l. Mr. Hoag claims in paragraph 9 of his affidavit that he

was present during the trail cutting and claims in Paragraph 11

that he never saw anyone from DEC. However, I met Mr. Hoag once

to discuss the route of the trail near Samuels Clearing

(September 29, 1989). Mr. Rudge and Ranger Marrone were Present
while the trail was being cleared, as they explain in their
affidavits.

12. Mr. Hoag also asserts in paragraphs 9 and 10 of his
affidavit that he saw at least 43 trees 3 or more inches in
diameter that were cut and claims that none of them were dead or
diseased. As I state in baragraph 36 of my prior_affidavit,, the
trees with stumps of this size that were cut were either dead,
diseased or posed a safety hazard. Some, but not all, of these
trees were live. A number of live and dead trees had to be
removed to keep the trail bassable and safe. The crew was
instructed not to cut any live tree growth greater than 3 inches
DBH. Mr. Rudge inspected the cutting while it was occurring. and
he informed me that it was proceeding in compliance with his

flagging and instructions.

10



[
1

The State-owned lock remained on the cable until June, 198s,
when Ranger Marrone removed it upon the advice of the DEC

Regional Attorney.

28. The Club's allegations must be dismissed for the

foregoing reasons stated above and in my prior affidavit.-

FREDERICK J{ GERTY

Sworn to before me this

ﬁ? day of April, 21991.

o Ll Wl

RUTH D. BEAN
Notary Public, Stata of New York
No. 46553229
Qualitied in Ulster County
-Maroh-30-19

.gplrEa . 4 N ’ Arenipany
34/ 99

20



. - . - “.' a
A L ot
M ;_'ii..'_' - »
o
.
989

‘ 'EXHIBIT A, A’.I.".I.'ACHED '.l.‘O SU’PPLEMENTAL AE‘FIDAVI'.I.‘ OF FREDERICK J. GER'.I'!
- JR. --'I'REE TALI-Y SIIEB'.I'

""'T??_,E:.- 'TA-L‘-V—“" veyY Pon..r) Tﬂﬂ-u. C/‘}‘W‘/“’

s oC /!/o-u- 7,/?97 (2«410-, m.wm,)

-
Tﬁmamh1-{-dwg !

PBR- (-2~ 12 .2
23"t '

> 3 3 o
m—————E 2 e

: ‘23

Do audfb et 323

pyera—,



EXHIBIT D



To Be Argued By:
Lawrence A. Rappoport

Estimated time of argument:
15 Minutes

BUPREME COURT OF THE STATE OF NEW YORK
APPELLATE DIVISION : THIRD DEPARTMENT

Tn the Natter of the Application of
BALSAM LAKE ANGLERS CLUB,

Petitioner-aAppellant-Cross-Respondent,
No. 67257

For a Declaratory Judgment under Article 78 of

the Ccivil Practice Law and Rules in the Nature

of a Writ of Prohibition or of Mandamus
-against-

the DEPARTMENT OF ENVIRONMENTAL CONSERVATION
and the STATE OF NEW YORK,

Respondents-Respondents-Cross-Appellants.

BRIEF OF RESPONDENTS-RESPONDENTS-CROSS-APPELLANTS

ROBERT ABRAMS

Attorney General of the State
of New York

Attorney for Respondents and
Cross-Appellants

New York State Department
of Law

The Capitol

Albany, New York 12224

(518) 474-1191

PETER R. CRARY
Assistant Attorney General

DOUGLAS H. WARD ,
Assistant Attorney General

LAWRENCE A. RAPPOPORT

Associate Attorney
Of Counsel
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would not change the wild forest nature of the preserve and would
not involve tree cutting to a material degree would not be
unconstitutional. Contrary to the Club's arguments (Br., pp. 14-
16), the court in Helms v. Reid, 90 Misc 2d 595-598, 605-606,
correctly applied the Court of Appeals' MacDonald analysis in
upholding the Adirondack Park Agency's preparation of the
Adirondack Park State Land Master Plan. See, also, Flacke v.
Town of Fine, 113 Misc. 2d 56, 58 (Sup. Ct., St. Lawrence Co.,
1982), which also applied the MacDonald analysis in upholding
DEC's requirements that a town must apply for permit before
cutting any timber in the repair of a town road crossing forest
preserve land. As the Helms court stated at 20 Misc 24 598, it
is unreasonable to interpret Article XIV, § 1:

as requiring a constitutional amendment

anytime any timber whatsoever is to be cut in

the preserve no matter what the purpose.

Consequently, the Club's argument that Article XIV, §1 bars
any cutting of vegetation on forest preserve land for any project
proposed in the UMP is meritless and must be rejected.

The Club also contends (Br., pp. vii-ix and Point I) that
the relocation of a portion of the HardenburgFNeversink Trail,
the construction of the Mill Brook Ridge Trail and five new
parking areas as proposed in the UMP are improper uses of the
forest preserve that have or will result in a material and thus
unconstitutional amount of vegetative cutting that will clear

approximately 8-9 acres of forest preserve. The Club is wrong.
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According to the staff's tally, the trail relocation
resulted in the cutting of a total of 300 "trees" one-inch or
more in diameter cut over a distance of 1.9 miles (R. 907, 925,7
975-976). (In response to the Club's allegations that this tally
did not include vegetation less than one inch in diameter [R.
945)], the staff also counted an additional 232 stumps of
vegetation less than one inch in diameter cut over this distance
[R. 976-977, 1025, 1027}). Completion of the trail relocation,
including DEC's accommodation of the Club’'s request to re-route
the trail further from its property, will result in the cutting
of 50 more live trees one inch or more in diameter over a
distance of .4 miles (R. 907-910, 974-978) . This is a total of
150 trees of one inch or more in diameter that have been or will
be cut for the trail relocation (R. 907, 977, 1025, 1028) .2

This amount of cutting is not substantial. The 300 trees
one inch or more in diameter cut over the 1.9 miles (or 10,032
feet) represents an average of one tree cut every 33.4 feet (R.
977) . . Taking into account the additional growth less than one
inch in diameter that was cut over that distance, there has been
one cut every 18.9 feet. The 50 trees one inch or more in

diameter over a distance of .4 miles (or 2,112 feet) for the

Tcontrary to the Club's contention (Br., P- 29), the November
7, 1987 date written on the tally at R. 925 was inadvertent. The
correct date of the tally is November 7, 1989 (R. 1025, 1028).

81he tally given above pelies the Club's claim (Br., p- ix)
that DEC staff did not include nerees" less than 3 inches in
diameter at breast height (*DBH") , approximately 4% feet from the

ground.
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Club's requested re-routing of the trail represents the cutting
of an average of one tree every 42.2 feet (R. 977).

This cutting is more insignificant from the fact that only
33 stumps of the 300 trees cut over the 1.9 mile distance were
‘more than 3 inches in diameter (R. 977). Only 5 of the 50 trees
to be cut over the .4 mile re-route will be more than 3 inches
DBH (R. 977-978, 1014-1015). The rest of the cutting, 312 trees,
has been or will be 3 inches or less in diameter.?

These figures contrast starkly with the 2600 to 2700 trees 3
inches or more DBH proposed (according to the agreed statement of
facts noted at 228 App. Div. 75-76) to be cut for the bobsled run
in MacDonald over a distance of 1-1/4 miles in a swath 16 to 20
feet wide. The MacDonald cutting would have averaged one tree
every 2.7 or 2.8 feet, which was found to be a material amount of
cutting that would destroy the wild forest nature of the forest
preserve and therefore determined to be forbidden.

Accordingly, the determination of the court below that the
amount of cutting for the trail relocation is immaterial and not
constitutionally prohibited should be upheld. Since the total

amount of cutting for the trail relocation comes within the

permissible ambit of Article XIV, § 1, there was no need for the

DEC does not consider vegetative growth less than 3 inches
in diameter DBH to be "trees" (R. 975-976, 990-992, 1015). Growth
less than one inch in diameter is a "seedling," "brush" or "shrub";
growth between cne to 3 inches or as much as 5.5 inches DBH is a
"sapling" (R. 975-976, 990-9%2, 1015). The Commissioner's
Organization and Delegation Memorandum No. 84-06 (R. 721-724)
requires the DEC staff to obtain approval for the cutting of trees
only 3 inches or more in diameter (R. 1015).
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court below to resolve the issue whether any vegetation less than
3 inches in diameter is "timber®" under Article XIV, § 1.

The court below also correctly declined to review the
anticipated cutting for the proposed 7.5 mile Mill Brook Ridge
trail, since no route has yet been determined. Though the Club
speculates (Br., pp. 5-6) that over 1000 trees would be cut for
this trail, it cannot base its constitutional challenge on
speculation that DEC will violate Article XIV, § 1 in the future.
As the court below noted (R. 12), DEC staff must comply with its
trail construction design and construction techniques and obtain
approval for the route it selects from the Director of the
Division of Lands and Forests pursuant to the Commissioner's
Organization and Delegation Memorandum No. 84-06 (R. 721-724,
893-899, 905). If the Director determines that a material amount
of cutting would be necessary, the trail construction will not be
approved (R. 895, 914).1° While the court below did not address
the cutting for the proposed five scattered parking areas, the
same Commissioner's Memorandum No. 84-06 would limit the amount

of cutting for these acres to an immaterial amount to insure that

10ppc staff anticipated that the cutting for the Mill Brook
Trail would be minimized because a portion of the trail is proposed
to follow an old logging road (R. 1017). The trail will then go
through a mature forest where only some understory need be cut (R.

1017-1018).

Also, even if the Club's speculation that 1000 trees would be
cut for the trail were considered, that is not a material amount
when considered over the entire 7.5 mile (or 39, 600 foot) length
of the trail. Such cutting amounts to an average of one tree for

every 39.6 feet.



Beaverkill as part of the Rivers System (R. 847-8484) provides no
basis to annul the negative declaration.

Accordingly, the Club's various arguments that DEC did not
have sufficient information with which to assess the impact of
the UMP on the resources of the Balsam Lake Mountain unit should
be rejected. The Club has not established that DEC has
overlooked any relevant areas of environmental concern or has
failed to take a hard look at any of them. The judgment of the

court below annulling DEC's negative declaration should therefore

be reversed.

CON SION

THOSE PORTIONS OF THE JUDGMENT DECLARING THAT
THAT THE UMP I8 CONSTITUTIONAL AND DOES NOT
VIOLATE THE CLUB'S PROPERTY RIGHTS SHOULD BE
AFFIRMED., THAT PORTION OF THE JUDGMENT ANNULLING
THE NEGATIVE DECLARATION FOR THE UMP SHOULD BE

Dated: August 6, 1993 ROBERT ABRANS
Attorney General of the State

of New York
Attorney for respondents and
cross-appellants

PETER R. CRARY
Assistant Attorney General

DOUGLAS H. WARD
Assistant Attorney General

LAWRENCE A. RAPPOPORT
Associate Attorney

Of Counsel



EXHIBIT E



Summary of Tree Counts
on Class Il Community Connector Trails

, _ Total stip. | Total stip.
I Status Stipulated m-n-o_—a.“ m.-.eow_ stip. P T
Trail Segment jicres  [Miles |during nwnber of trees [Too rnas Ivees 23'DBH + / [*3DBH+
j - , <3"DBH  (2¥DBH+ [z3'DBH/acre | -,
. count =3"DBH : <3"DBH/ <3"DBH/
lapproved Joleout [Trees «3’DBH | s
Santanoni-Harris Cutand f
Lak 2.4 2.2 ded 3635 245 608 151 253 165 276
Hyslop to 5
Roosevelt Truck 3.2 29 Cut i m:.mL 3251 4399 363 1,390 396 1,517
Trail (segment 6)
Roosevelt Truck Route
Trail to Boreas 2.1 1.95¢ marked, 715* 3101{3816* 336 1793* 367* 1957+
River uncut
Boreas River to N. section
Hewitt Pond Road marked, 5,
to Stony Pond 5.8 53 Isection 1253) 1875 muum; 217 541 236 590
Trail (segment 9} recently cut
wo_..o_“._‘?“”a Trail Route
(Minerva) 3.2 2.9||markegd, »Nww_ 2178 2601 134 822 146 897,
uncut
segment 11)
‘otal for
[Newcomb to 16.6 15.25n/a 3,902 10,650§ 14552 235 875 256 954
Minerva Tral ]
Trail
Seventh Lake Mountain Trall 13.0} 119 completed 2,085 5116 7201 161 555 175 605
2.6 24 [Tl 127 261 388 49 148 53 162
completed |
Ap o qiTrall - __
(Wimington)** 3200 adl = 482 1490{ 1972 152 623 166 680
Subtotal for other trails 188] 17.2ln/a 2,694 6867 9561 144 510| 157 556]]
{TOTALS 354] 3245 | 6,596, 17,517 24113 186 681 203 743}

*no sitipuiated number for trees »= 3 inches, so Signrell count used instead.

PLAINTIFF'S
EXHIBIT

b
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i Caffry & Flower

ATTORNEYS AT LAW

100 BAY STREET fﬁﬁ%éfiﬁf

GLENS FALLS, NEW YORK 12801

(518) 792-1582 » FAX: 793-0541 ke W g
JOHN W. CAFFRY CLAUDIA K. BRAYMER
KnmnNE&Fumum

November 25, 2014

VIA UPS OVERNIGHT

Loretta Simon

Assistant Attorney General
State of New York

Office of the Attorney General
Division of Social Justice

The Capitol

Albany, NY 12224-0341

Re: Protect the Adirondacks! Inc. v.
NYS Department of Environmental
Conservation and Adirondack Park Agency
Index No. 2137, RJI No. 01-13-8T-4541

Dear Loretta:

Enclosed please find Plaintiff’s re-noticed notice to take
depositions. I would be glad to discuss this with you regarding

narrowing down who will actually be deposed.

JAcaffry@gaffrylawoffice. com

/

JWC/1is
enc.

cc: Protect the Adirondacks! Inc. {(w/enc.)

WC_f_data\public\Client.Files\Protect. SnoMobs.2952\Discovery\Simon. letter. wpd



STATE OF NEW YORK
SUPREME COURT ALBANY COUNTY

AMENDED
In the Matter of the Application of NOTICE TO TAKE DEPOSITION

UPON ORAL EXAMINATION
PROTECT THE ADIRONDACKS! INC., : '

EX NO. 2137-1
Plaintiff-Petitioner, . 3 3

for a Judgment Pursuant to RJI NO.01-13-ST-4541
Section 5 of Article 14 of .
the New York State Constitution, Hon. George B. Ceresia,
and CPLR Article 78, Jr., Assigned Justice.

-against-

NEW YORK STATE DEPARTMENT OF
ENVIRCONMENTAL CONSERVATION and
ADIRONDACK PARK AGENCY,

Defendants—Respondents.

PLEASE TAKE NOTICE, that pursuant to Article 31 of the Civil
Practice Law and Rules the deposition upon oral examination of the
following officers and employees of the Defendants:

1 Joe Martens, DEC, Commissioner

2. Marc Gerstman, DEC, Executive Deputy Commissioner

3. Kathy Moser, DEC, Assistant Commissioner, Natural Resources
4 Robert Davies, DEC, State Forester, Director of Lands and

Forests Division
Karyn Richards, DEC, Special Assistant, Forest Preserve

5.
Coordinator

6. Peter J. Frank, DEC, Bureau Chief, Bureau of Forest Preserve
Management

7. Kenneth Hamm, DEC, Attorney, Counsel to Division of Lands and
Forests

8. Sandra Garlick, DEC, Attorney, Counsel to Division of Lands

and Forests

will be taken before a notary public who is not an attorney, or an
employee of an attorney, for any party herein and is not a person
who would be disqualified to act as a juror because of interest or
because of consanguinity or affinity to any party herein, at 625
Broadway, Albany, New York, on the 17th day of December, 2014 at
9:30 a.m. with respect to evidence material and necessary in the
prosecution of the First Cause of Action of this action.



PLEASE TAKE FURTHER NOTICE, that pursuant to Article 31 of the
Civil Practice Law and Rules the deposition upon cral examination
of the following officers and employees of the Defendants:

Leilani Ulrich, APA, Chairwoman

Terry Martino, APA, Executive Director

James Townsend, APA, Attorney

Richard Weber, APA, Deputy Director

Walter Linck, APA, Associate Natural Resource Planner
Robert Steggemann, DEC, Region 5, Director

Kristopher Alberga, DEC, Region 5, Regional Forester
Thomas Martin, DEC, Region 5, Regional Natural Resource

Supervisor
9. Tate Connor, DEC, Region 5, Forester 1
10. Thomas Kapelewski, DEC, Region 5, Senior Forester
11. Judy Drabicki, DEC, Region 6, Director
12. David Smith, DEC, Region 6, Regional Forester
13. Fred Munk, DEC, Region 6, Regional Natural Resource Supervisor

@G U W N

will be taken before a notary public who is not an attorney, or an
employee of an attorney, for any party herein and is not a person
who would be disgualified to act as a juror because of interest or
because of consanguinity or affinity to any party herein, at 232
Golf Course Road, Warrensburg, New York, on the 19th day of
December, 2014 at 9:30 a.m. with respect to evidence material and
necessary in the prosecution of the First Cause of Action of this

action.

PLEASE TAKE FURTHER NOTICE, that the said persons to be
examined shall produce at such examination all documents responsive
to Plaintiff’s Revised Combined Discgfrery Demands dated December 4,
2013, as modified by the Supreme Coufft Decision/Order (Ceresia,

Jr., J.) dated October 15,

Dated: November 25, 2014

Flower
s for Plaintiff
Street

Glens Falls, New York 12801
{518) 792-1582

To: ATTORNEY GENERAL OF THE STATE OF NEW YORK
Attorney for Defendants-Respondents APA and DEC
Loretta Simon, Assistant Attorney General
The Capitol
Albany, New York 12224

518-474-8097
WC_f data\public\Client.Files\Protect. SnoMobs.2052\Discovery\DepNotice3. wpd



_ UPS Internet Shipping: Shipment Receipt Page 1 of 1

. Shipment Receipt
Transaction Date: 25 Nov 2014 .. Tracking Number: 1ZF02W8B0192185476
i address Infarmation
Ship To: Ship From: Return Address:
New York State Attorney General Lois Stark Lois Stark
Loretta Simon, AAG Caffry & Flower Caffry & Flower
Empire State Plaza 100 Bay St. 100 Bay St.
The Capitol Glens Falls NY 12801 GLENS FALLS NY 12801
ALBANY NY 12224 Telephone:518-782-15862  Telephona:516-792-1582
Package Infarmntio
Weight Dimensions / Packaging Declared Value Reference Numbers
. 1. Letter UPS Letter Acct. Rec. Customer Acct. - 2952
! (Letter biltable)
" UPS Shipping Service and Shipping Options ‘f
i EENTERTEN . R e - = i
i Service: UPS Next Day Air . :
| Guaranteed By: 10:30 AM Wednesday, Nov 26, 2014 ;
; Shipping Fess Subtotal: 2228 USD i
Transportation 20.35 USD i
i Fuel Surcharge 1.93USD i
: |
“ Payment Information
Bill Shipping Charges to: Shipper's Account FO2W98

A discount has been applied fo the Daily rates for this shipment

z

H

! Total Charged: 2228USD |
i Negotiated Total: R _208ausD |

Note: Your involice may vary from the displayed reference rates.
* For defivery and guarantee information, see the UPS Service Guide. To speak to a customer service representative, call 1-800-PICK-UPS for domestic services
and 1-800-782-7892 for international services.

Responsibiilty for Loss or Damage
UPS's liabiiity for loss or damage to each domestic package or international shipment is limited to $100. Unless a greater value is recorded in the declared value

field of the UPS shipping system used, the shipper agrees that the releasad value of each package covered by this receipt is no greater than $100, whichis a
reasonable value under the circumstances sumounding the transportation. To increase UPS's limit of liability for loss or damage above $100, the shipper must
declare a higher value and pay an additional charge. See the UPS TarifffTerms and Conditions of Service at www.ups.com for UPS's liability limits, maximum
declared values, and cther terms of service. UPS does not accept for transporiation and shippers are prohibited from shipping packages with a value of more than
$60,000. Claims not made within nine months after delivery of the package (sfxty days for international shipments), or in the case of failure o make delivery, nine
months after a reasonable time for delivery has elapsed (sidy days for intesnational shipments), shall be deemed waived. The entry of a C.0.D. amount is not a
declaration of vaiue for carriage purposes. All checks or other negofiable insiruments tendered in payment of C.O.D. will be accepted by UPS at shipper's risk.
UPE shall not be liable for any special, incidental, or consequential damages. All shipments are subject to the terms and conditions contained in the UPS

TarifffTerms and Conditions of Service {available at www.ups.com).

https:/fwww.ups.com/uis/create?ActionOriginPair=default __ PrintWindowPage&key=re... 11/25/2014



STATE OF NEW YORK

SUPREME COURT ALBANY COUNTY

In the Matter of the Application of AFFIDAVIT OF SERVICE
]

PROTECT THE ADIRCONDACKS! INC., INDEX NO. 2137-13

Plaintiff-Petitioner
atntd RJI No. 01-13-ST-4541

for a Judgment Pursuant to

Section 5 of Article 14 of

the New York State Constitution,

and CPLR Article 78,

-against-~

NEW YORK STATE DEPARTMENT OF
ENVIRONMENTAL CONSERVATION and
ADIRONDACK PARK AGENCY,

Pefendants-Respondents.

STATE OF NEW YORK)
})SS.:

COUNTY OF WARREN )

Lois J. Stark, being duly sworn, deposes and says that:

l. I am not a party to the action, am over 18 years of age

and reside at Argyle, New York.

2. On November 25, 2014, I served a letter from John W.

Caffry, with enclosures, by mailing a copy thereof to the

following person at the last known address set forth below, by

overnight courier:



Loretta Simon

Assistant Attorney General
State of New York

Office of the Attorney General
Division of Social Justice

The Capitol

Albany, NY 12224

I deposited said envelope in an official depository under the

care and custody of the United Parcel Service.

A |

Lois J. Stark

Sworn to before me thlS

day of November, 201}/

NOTARY PUBL
(Affix stamp or sea

WC_F_DATA\public\Cljent Files\Protect.SnoMobs.2952\LIS Aff of Sve.wpd
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STATE OF NEw York
QFFICE OF THE ATTORNEY GENERAL

Eric T. SCHNEIDERMAN DrvISIoN oF SociaL JUSTICE
ATToRNEY GENERAL BavmonmenTAL ProrecTiON BUREAU

December 3, 2014

By Electronic and U.S, Mail
John W. Caffry, Esq.

Claudia K. Braymer, Esq..
Caffry & Flower

100 Bay Street

Glens Falls, New York 12801

Re:  Protect the Adirondacks! Inc. v. New York State Department of Environmental
Conservation and the Adirondack Park Agency
Index No. 2137-13 (Hon. George B. Ceresia, Jr.)

Dear John and Claudia:

T write in response io your Notice to take Depositions, dated November 25, 2014 for the
depositions of twenty-one (21) Department of Environmental Conservation (DEC) and
Adirondack Park Agency (APA) employees, including the Commissioner of DEC and the
Chairwoman of the APA. Pursuant to C.P.L.R. § 3106 (d), and the Court’s October 15, 2014
Decision & Order (p. 31), I designate the following individuals to be pmdueedfor oral
deposition on the following subjects related to the first cause of action’:

1) Karyn Richards, Special Assistant, Forest Preserve Coordinator, Division of Lands and

Forests, DEC Central Office, 625 Broadway, Albany, NY 12233
Subject matter: DEC Planning and Documeats Related to Class II Community Connector

Snowmobile Trails on Forest Preserve Lands

2) Peter J. Frank, Bureau Chief, Forest Preserve Management, Division of Lands and
Forests, DEC Central Office, 625 Broadway, Albany, NY 12233

Subject matter: Forest Preserve Lands Management, Unit Management Plans (UMPs)
and Work Plans Related to Class Il Community Connector Snowmobile Trails

! The first cause of action alleges that Class II Commumity Connector snowmobile trails
violate the New York State Constitution, Article 14, Section 1, because a substantial
amount of timber will be cut and destroyed, the trails are not consistent with the wild
forest nature of the Forest Preserve, and the trails will result in creation of a man-made

setting.

Tue CAPITOL, ALBANY, N.Y. 12224-0341  PHONG (518) 473-3105 © FAX (518) 473- 2534 © WWW.AGNY.GOV



3) Tom Martin, Regional Natural Resource Supervisor, DEC Region 5, Ray Brook
Headquarters, P.O. Box 296,.1115 State Route 86, Ray Brook, NY 12977-0296
Subject matter: UMPs, Work Plans, and other Documents Related to Class II Community
Connector Snowmobile Trails on Forest Preserve Lands in Region 5

4) Tate M. Connor, Forester 1, DEC Region 5, Ray Brook Headquarters, P.O. Box 296,

1115 State Route 86, Ray Brook, NY 12977-0296
Subject matter: Seventh Lake Mountain Trail

Please be advised that all documents responsive to Plaintiff’s revised demands dated
December 4, 2013, as modified by the 10/15/14 Decision/Order of the Court were provided to

you by overnight mail sent on November 25, 2014 and will not be produced a second time at the
examinations.

With regard to scheduling and locations, as per our prior agreement, confirmed in my
letter to you dated March 4, 2014, depositions for individuals located in the Albany DEC office
will be held at the Office of the Attorney General (not the office of DEC), located at 146 State
Street, Albany, New York, and depositions for Mr. Martin and Mr. Connor will be at DEC’s
Warrensburg office. I have arranged for a room at 146 State Street from 9:30 to 11:45 and from
2:30 to 4:45 on December 17, 2014, as per your notice. Ms. Richards will be available for the
morning session and Mr. Frank will be available in the afternoon.

Finally, | am unable to arrange for depositions on December 19th and propose instead
that we conduct the Warrensburg depositions on December 18. If December 18" is agreeable
please let me know as soon as possible and I will make arrangements for Mr. Martin and Mr.

Connor’s appearances on that date in Warrensburg.

tta Simon
Assistant Attorney General
(518) 474-8097

cc:  Michael Naughton (email only)
Elizebeth Phillips (email only)



Ceffry & Flower

ATTORNEYS AT LAW
100 BAY STREET
GLENS FALLS, NEW YORX 12801
(51B) 792-1582 » FAX: 7930541
JOHN W. CAFFRY CLAUDIA K. BRAYMER
KRISTINE K. FLOWER

December 11, 2014

VIA E-MAIL

Loretta Simon
Assiptant Attorney General

State of New York
office of the Attorney General
Division of Social Justice

The Capitol
Albany, NY 12224-0341

Re: Protect the Adirondacks| Inc. v.
NYS Department of Environmental
Conservation .and Adirondack Park Agency

Index No. 2137, RJI No. 01-13-8T-4541

Dear Loretta:

This is in reply to your letter of December 3, 2014 and your
e-mail of December 5, 2014.

We agree to do the depositions of Mr. Frank and Ms. Richards
on December 172 at your office (146 State Street) beginning at

9:30 a.m. You say that you have arranged for a rcom. Have you
also arranged for a steno? If OAG has one it usually uses, we

would be glad to have you take care of that. If not, we will do
so-

The amount of time that you have set out in your letter may
not be adequate for these depositions, 1If it is not, we will
have to continue from 9:30 to 5:00, with a shorter lunch break,

and perhaps adjourn to another date, if needed.

December 18 does not really work for us for the
Warrensburg depositions of Mr. Martin and Mr. Connor. I suggest
that we pick mutually convenient dates in the third week of

January.

By agreeing to depose these persons, we do not agree that
they adequately satisfy defendant DEC’s obligation to provide
witnesses for deposition under CPLR § 3106(d). We reserve the



Loretta Simon 2 December 11, 2014

Asgistant Attorney General

right to depose additional personnel from DEC, depending on what
occurs in these depositions.

Likewise, we do not agree to the limitations on the scope of
their testimony that you have set forth in your letter of

December 3rd.

Your letter failed to provide suggested witnesses from APA.

Although you are representing two parties, each of them must

separately provide witnesses for depositions under CPLR §
3106 (d) . From our observations of the enowmcbile trail building

program and the documents and papers previously filed herein, the
most knowledgeable person at APA on these issues is Walter Linck,
who was primarily responsible for coordination with DEC and site

visite of the construction sites on behalf of APA.

We would like to depose him at the Warrensburg office of
DEC. We reserve the right to depose additional persommel from
APA, depending on what occurs in his deposition.

I would like to suggest that we block out two days for the
three Warrensburg depositions, in case they go longer than one
ay.

Regarding Mr. Bauer’s deposition in February, I offer our
office as a location that may be more convenient for all parties.

We could arrange for the steno if you wish.

If you wish to discuse this, I will be available Friday
afterncon.

JuC/lis
cc: Protect the Adirondacks! Inc.

WCHent.Fileg\Protect. SuoMobs 2952\Discovery\Simon lot 2 wpd



From: John W, Caffry

Sent: Thursday, December 11, 2014 1:16 PM
To: ‘Loretta Simon'

e Claudia K. Braymer, Esq., "Peter Bauer’
Subject: Protect v. DEC and APA Depositions
Attachments: SKMBT_C22014121113030.pdf

Please see attached letter.

John

This e-mail Is sent by a iaw firm and may contain information that is privileged or confidential. If you are not the intended
reciplent, please delete the e-mall and any attachments and nofify us immediately.

John W. Caffry
Attorney at Law
Caffry & Flower

100 Bay Street

Gilens Falis, NY 12801
516-762-1582

Fax: 518-793-0641

To ensure compliance with requirements imposed by the IRS, we inform you, that unless otherwise indicated, any tax
advice contained in this communication (including any attachments) was not intended or written to be used, and cannot be
used, for the purpose of (i) avoiding tax-related penalties under the intemal Revenue Code, or (i} promoting, marketing,

or recommending to another party any tax -related matter addressed herain.



StaTE OF New YoRrk
OFFICE OF THE ATTORNEY GENERAL

i T, ScrimnBNas s Division oF SQCIAL JUSTICE
Envimonmentat Protecnion B- rirw.

Arrovny G siaL

December 12, 2014

By Eiectronic Mail
Jobn W. Caffry, Esq.

Caffry & Flower
100 Bay Strect
Glens Falls, New York 12801

Re:  Protect the Adirondacks! Inc. v. New York Siale Department of Environmental
Conservation and the Adirondack Park Agency
Index No. 2137-13 (Hon. George B, Ceresia, Jr.)

Desu John:

1 amn in receipt of your letter dated December | |, 2014, confirming that you will depose
DEC employees Karyn Richards and Peter J. Frank at my office on December {7, 2014, and that
you will not be available to depose Tom Martir or Tate Connor (of DEC, Region 5) on
December 18", With regard to your request for more time with Ms. Richards and Mr. Frank on
December [7", Ms. Richards has a previously scheduled commitment that afternoon, but Mx.
Frank will be available until 5:00, 1 you need more time with either witness, we can discuss
arrangements for another day for one or both of them. You asked whether | arranged fora

stenographer for your depositions: I did not.

Your letter indicates that by deposing these witnesses you do not agree that they
adequately satisfy CPLR § 3106(d) (“Designntion of deponent™). As indicated in the Decision
and Order of Hon. Ceresia, Jr., dated October 15, 2014, referencing your notice of deposition:
“With regard to the individuals listed in plaintiff*s notices to take depositions, it is well settled
that governmental defendants (and employers, generally) have the right lo produce an officer or
employee of their choice . . ." (p.31). In addition to the four individuals [ am designating in
response to your 11 25 14 notice, you will recall that 1 previously offered to produce trail
construction supervisors of three Class I Community Connector Smowmobile Trails (see my
letter dated 1/15/14 in response to your 1/8/14 notice to take depositions). Of those trail
construction supervisors, you advised me that you were only interested in Tate Connor, the
supervisor for construction of the Seventh Lake Mountain Trail.

With regard 10 your suggestion thet an APA witness be provided, as you are no doubt

aware, DEC constructed the Class 11 Community Connector Snowmohbile Trails, not the APA.
Since the first cause of action is limited to Class Il Community Connector Snowmobile Trails

Toi CAMTCE. AL wALY. NV, 020004 - Pres (S18).575-3 HIS < Fas (518) 473- 2534 » weret AGNY.OOV



constructed by DEC, | am designating individuals I believe are most knowledgable about the
plans and construction refated to the building of Class Il Community Connector trafls. ilaving
said that, to accommadate your request, I offer Matt McNamara, an APA Environmentai
Program Specialist 1, for deposition. Mr. McNamara was assigned to review alleged violations
at the Seventh Lake Mountain trail, during the period of construction. Please let me know as
soon as possible if you want to depose Mr. McNamara and | will arrange for his deposition in

Warvensburg, after the DEC depositions.

With regard to your suggestion that we schedule depositions for Mr. Martin and Mr.
Connor during the third week of January, I will check their availability and get back to you.

However, please note that State offices are closed Monday January 19, for Martin Luther King

Day. Regarding your suggestion that | depase your client Mr. Peter Bauer in your office on
February 9, 2015, that is fine, and I will arrange for a stenographer. 1f you would tike 10 discuss

any of these matters, plense feel free to call me.

Sincgrely,

Loretta Simon

Aszistant Attorney General
*(518) 474-8097

*Please nole that after 12°31 14 my new phone number will be 776-2416.

cc:  Michael Naughton (email only)
Elizabeth Phillips (email only)



John W. Cafiry _ .

Loretta Simon <Loretta.Simon@®ag.ny.gov>

Sent: Friday, December 12, 2014 3:41 PM

To: John W. Caffry

Cc Claudia K, Braymer, Esq.

Subject: Protect the Adirondacks! v. DEC & APA

Attachments: 2014.12.12 L etter from Simon to Caffry re Deposition schedule.pdf
John,

Attached please find my response to your letter of December 11, 2014, regarding scheduling of depositions.

Loretta Simon

Aassistant Attorney General

State of New York

Office of the Attorney General

Environmental Protection Bureau

The Capitol

Albany, New York 12224-0341

(518) 474-8087

After Dacember 31, 2014, please call 776-2416



El:n W. Caffm _ .

From: John W. Caffry

Sent: Tuesday, December 30, 2014 12:59 PM
To: ‘Loretta Simon'

Cc: Claudia K. Braymer, Esq.; 'Peter Bauer'
Subject: RE: Protect the Adirondacks v. DEC &IAPA
Loretta:

Your proposals regarding DEC staff are acceptable. We will arrange for the stenos.

Your proposal regarding APA staff is not acceptable. | will be in touch with you soon on that.

John

This e-mail is sent by a law firm and may contain information that is privileged or confidential. If you are not the intended
recipient, please delete the e-mail and any attachments and notify us immediately.

John W, Caffry
Attorney at Law
Caffry & Flower

100 Bay Street

Glens Falls, NY 12801
518-792-1582

Fax; 518-793-0541

icaffry@caffrylawoffice.com

To ensure compliance with requirements imposed by the IRS, we inform you, that unless otherwise indicated, any tax
advice contained in this communication (including any attachments) was not intended or written to be used, and cannot be
used, for the purpose of (i) avoiding tax-related penalties under the Internal Revenue Code, or (ii} promoting, marketing,

or recommending to another party any tax -related matter addressed herein.

From: Loretta Simon [maiItb:Loretta.Simon@ag.ny.gov]
Sent: Monday, December 22, 2014 4:31 PM

To: John W. Caffry
Cc: Claudia K. Braymer, Esq.; Linda Friedman; Naughton, Michael P (DEC) (michael.naughton@dec.ny.gov}; Phillips,

Elizabeth A (APA) (Elizabeth.Phillips@apa.ny.gov); 'Paul Van Cott' (ptvancot@gw.dec.state.ny.us)
Subject: Protect the Adirondacks v. DEC &APA

John,

| write regarding the schedule for depositions. | offer the following dates for you to depose defendants’
employees:
1) Karyn Richards and Peter Frank (adjourned from 12/17 at your request);
Ms. Richards can be deposed on Wednesday January 7, 2015, at my office.

Mr. Frank can be deposed on Thursday January 8, 2015, at my office.
2) Tate Connor on Wednesday, January 21, 2015 or Friday, January 23" at DEC’s Warrensburg office.

1



v 'é) Tom Martin on Wednesday, January 28, 2015, or Thursday, January 29" at DEC’s Warrensburg office
4) Matt McNamara, Tuesday February 3, 2015 (subject to room availability).

Please confirm your availability for these dates.

Loretta Simon

Assistant Attorney General

State .of New York

Office of the Attorney General
Environmental Protection Bureau
The Capitol

Albany, New York 12224-0341

(518) 474-8097
After December 31, 2014, please call 776-2416



Caffry & Flower

ATTORNEYS AT LAW

100 BAY STREET
GLENS FALLS, NEW YORK 12801
(518) 792-1582 « FAX: 793-0541

JOHN W. CAFFRY CLAUDIA K. BRAYMER

KRISTINE K. FLOWER

January 5, 2015

VIA E-MAIL

Loretta Simon

Assistant Attorney General
State of New York

Office of the Attorney General
Division of Social Justice

The Capitol

Albany, NY 12224-0341

Re: Protect the Adirondacks! Inc. v.
NYS Department of Environmental
Congervation and Adirondack Park Agency
Index No. 2137, RJI No. 01-13-8ST-4541

Dear Loretta:

This is in reply to your e-mail of December 22, 2014 and
your prior correspondence regarding the scheduling of depositions

in this matter.

Matt McNamara is not an acceptable representative to be
deposed on behalf of defendant APA. As stated by Justice Ceresia
in his decision of Octcber 15, 2014 at page 31, the witness must
be “someone having knowledge of the facts”,

Upon reviewing the discovery documents which you provided in
November, 2014, it appears that Mr. McNamara’s only connection to
the construction of the snowmcbile trails which are at issue
herein was the investigation of a potential violation of ECL
Article 24, the Freshwater Wetlands Act, on a single trail. See
e.g. NYS0005463, NYS0005477.* So far as we can tell, he had no
other involvement with any of these trails, and was not involved

in their planning or construction.

In comparison, the DEC work plans and other documents that:
you provided show that the APA “contact persons” for the

* References to documents that you produced are given by the
Bates stamp numbers on each document.



Loretta Simon 2 January 5, 2015

Asgistant Attorney General

construction of all of the trails at issue herein, from 2012 to
2014, were Walter Linck (5 trails), Kevin Prickett (2 trails},
and Kathleen Regan (1 trail}. I also note that of the hundreds
of APA documents and photos that you produced, the majority were
taken by Messrs. Linck and Prickett.

In addition, Mr. Linck was involved in the preparation of,
inter alia, the Moose River Plains (Return Exhibit 5) and
Wilmington Wild Forest (Return Exhibit 6) UMPs.? Upon
information and belief, he was also involved in the preparation
of the 2006 Adirondack Park Snowmckile Plan (Return Exhibit 3)
and the 2009 Management Guidance (Return Exhibit 8).° 1In
addition, during the construction of the trails which are at
issue herein, Mr. Linck investigated violations of the State Land
Magter Plan and APA/DEC snowmobile trail policy, guidance, work
plans, and memoranda‘. See e.g. NYS0005233-NYS0005238,
NYS0005239-NYS0005249, NYS0005250-NYS0005251.

Mr. McNamara was not involved with any of the legal issues
which are relevant herein. He only took about 10 or 20 photos.
He was apparently dispatched at Mr. Linck’s behest to investigate
a single alleged violation of the Freshwater Wetlands Act, as
part of a broader investigation by Mr. Linck. See NYS0005241.
The Freshwater Wetlands Act is not at issue herein. See decision
of Justice Ceresia, October 15, 2014 at pages 2, 31.

In a letter to you dated December 11, 2014 I asked to depose
Mr. Linck on behalf of APA. By letter dated December 12, 2014,
without providing a reason, you refused that request and offered
Mr. McNamara in his place. Substitution of another person for a
requested witness must be based on a proper reason, such as that
the requested person lacks adequate knowledge of the facts and
the proposed substituted person has such knowledge. See CPLR
§ 3106)d), McKinney’s Practice Commentary C3106:7. Here, that is

clearly not the case.

2 While the First Cause of Action is based on Article 14 of
the Constitution, the defendants’ papers filed so far have relied
heavily on these documents in defending this claim.

3 Ditto.

+ pitto.



Loretta Simon 3 January 5, 2015

Assistant Attorney General

Therefore, we still want to depose Mr. Linck, as the person
within APA with the requisite knowledge of the relevant facts
herein. We are available to do so on most days from January 19
to February 13*". Please let us know what days work for you and

the witness.

I hope to be able to resolve this without motion practice,

but if it is not resolved promptly, you will leave me no choice
but to make a motion for a protective order requiring you to

produce Mr. Linck.

Sipcerely,

JWC/1js
enc.

cc: Protect the Adirondacks! Inc.

W:\Client Files\Protect. SnoMobs.2952\Discovery\Simon. letter. wpd



John W. Caff:z ‘ )

From: John W. Caffry

Sent: Monday, January 05, 2015 11:21 PM
To: ‘Loretta Simon'

Cc: Claudia K. Braymer, Esq.; 'Peter Bauer’
Subject: Depositions

Attachments: SKMBT_C22015010523090.pdf

Please see attached letter.

This e-mail is sent by a law firm and may contain information that is privileged or confidential. If you are not the intended
recipient, please delete the e-mail and any attachments and notify us immediately.

John W. Caffry
Attorney at Law
Caffry & Flower

100 Bay Street

Glens Falis, NY 12801
518-792-1582

Fax: 518-793-0541

icaffry@caffrviawoffice.com

To ensure compliance with requirements imposed by the IRS, we inform you, that unless otherwise indicated, any tax
advice contained in this communication (including any attachments) was not intended or written to be used, and cannot be
used, for the purpose of (i) avoiding tax-related penalties under the Internal Revenue Code, or (ii) promoting, marketing,

or recommending to another party any tax related matter addressed herein.
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STATE OF NEW York
OFFICE OF THE ATTORNEY (GENERAL

Eric T. SCHNEIDERMAN ¢ DivisioN oF SOCIAL JUSTICE
Atrorney GeENERAL EnviRoNMENTAL ProTECTION BUREAU

February 22, 2017

Honorable Gerald W. Connolly
Supreme Court -

Albany County Courthouse

16 Eagle Street, Room 219
Albany, NY 12207

Re: Protect the Adirondacks! Inc. v New York State Department of
Environmental Conservation and the Adirondack Park Agency
Index No. 2137-13; RJI No. 01-13-ST-4541

Dear Justice Connolly:

Enclosed please find Defendants/ Respondents’ Witness List.

Respectfully submitted,

Assistant Attorney General
(518) 776-2416

enc.

cc:  John Caffry, Esq. (by email only)
Clandia Braymer, Esq. (by email only)
Michael Naughton, Esq. (by email only)
Elizabeth Phillips, Esq. (by email only)

Tur CAPITOL, ALBANY, N.Y, 12224-0341 @ PHONE (518) 776-2400 & FaX (518) 650-9363 6 WWW.AG.NY.GOV
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Protect the Adirondacks! Inc. v. NYSDEC and APA
- Index No. 2137-13
Defendants-Respondents’ Witness List

February 22, 2017
DEFENDANTS-RESPONDENTS’ +
“ NYS DEPARTMENT OF SUBJECT OF TESTIMONY
ENV]RONMNTAL CONSERVATION
WITNESS LIST

Karyn Richards DEC planning and documents related to
Special Assistant Class IT Community Connector snowmobile
Forest Preserve Coordinator, trails on Forest Preserve lands
Division of Lands and Forests
DEC Central Office
625 Broadway
Albany, NY 12233
Peter J. Frank Forest Preserve lands management, unit
Bureau Chief, Forest Preserve Management | management plans and work plans related to
Division of Lands and Forests Class II Community Connector snowmobile
DEC Central Office trails; discussion of “timber” in forestry
625 Broadway

Albany, NY 12233

Thomas D. Martin

Regional Natural Resource Supervisor
DEC Region 5

Ray Brook Headquarters

P.0. Box 296

1115 State Route 86

Ray Brook, NY 12977-0296

Unit management plans, work plans and
general management related to Class II
Community Connector snowmobile trails on
Forest Preserve lands in Region 5

Keith Rivers
Supervising Forester
DEC Region 6.

7327 State Route 812
Lowville, NY 13367

Mt. Tom and Steam Sleigh trails

Tate M. Connor

Forester 1

DEC Region 5

Ray Brook Headquarters
P.O. Box 296

1115 State Route 86

Ray Brook, NY 12977-0296

Seventh Lake Mountain trajl




Protect the Adirondacks! Inc. v. NYSDEC and APA

Index No. 2137-13

Defendants-Respondents® Witness List

February 22, 2017

mmnms—msrommrs SUBJECT OF TESTIMONY

NYS DEPARTMENT OF

ENVIRONMENTAL CONSERVATION

Steven J. Guglielmi
Forester 1

DEC Region 5

Ray Brook Headquarters
P.O. Box 296

1115 State Route 86

Ray Brook, NY 12977-0296

Wilmington trail

Robert J. Daley

Forester 2

DEC Region 5

Ray Brook Headquarters
P.O. Box 296

1115 State Route 86

Ray Brook, NY 12977-0296

Wilmington trail

Benjamin Thomas
Forester 2

DEC Region 5§
Warrensburg Sub-office
232 Golf Course Road
Warrensburg, NY 12885

Gilmantown trail; Palmer Pond administrative
road

Kristofer Alberga

Regional Forester

DEC Region 5

Ray Brook Headquarters
P.O. Box 296

1115 State Route 86

Ray Brook, NY 12977-0296

Class If Community Connector
snowmobile trail work plans, Region 5;
Taylor Pond trail

Eric Kasza

Section Chief, Public Lands Access
Division of Lands and Forests

DEC Central Office

625 Broadway

Albany, NY 12233

Implementation of Class Il Community
Connector snowmobile trail work plans




Protect the Adirondacks! Inc. v. NYSDEC and APA
Index No. 2137-13
Defendants-Respondents’ Witness List

February 22, 2017
- DEFENDANTS-RESPONDENTS® SUBJECT OF TESTIMONY
NYS DEPARTMENT OF
ENVIRONMENTAL CONSERVATION
Joshua Clague Mapping related to
Associate Natural Resources Planner Class II Community Connector
Division of Lands and Forests snowmobile trails
DEC Central Office
6235 Broadway
Albany, NY 12233
David Smith Class I Community Connector
Regional Forester snowmobile trail work plans, Region 6
DEC Region 6
317 Washington Street
Watertown, NY 13601
Fred Munk Unit management plans, work plans, and
Regional Natural Resource Supervisor other documents related to Class II
DEC Region 6 Community Connector snowmobile trails on
317 Washington Street Forest Preserve lands in Region 6
Watertown, NY 13601
Jonathan DeSantis Trail closings in Moose River Plains Wild
Forester 1 Forest; Old Powerline Trail,
DEC Region 5 Perkins Clearing - Lewey Lake Trail
PO Box 1316

Northville, NY 12134

Maxwell A. Wolckenhauer Class [T Community Connector snowmobile
Naturat Resource Planner trail work plan tree tally.
DEC Region 4

65561 State Highway 10, Suite 1
Stamford, NY 12167

Robert Ripp

Forester I

New York State Department of
Environmental Conservation, Region 5
Warrensburg, NY

Newcomb to Minerva to North Hudson trails




Protect the Adirondacks! Inc. v. NYSDEC and APA
Index No. 2137-13
Defendants-Respondents’ Witness List
February 22, 2017

DEFENDANTS-RESPONDENTS’
ADIRONDACK PARK AGENCY
WITNESS LIST

SUBJECT OF TESTIMONY

Kathleen Regan

Deputy Director of Planning
Adirondack Park Agency
P.O. Box 99

Ray Brook, New York, 12977

APA'’s role in the planning process for
Class I Community Connector snowmobile

trails and approvals therein

John Burth

Environmental Program Specialist 2
Legal Enforcement

Adirondack Park Agency

P.O. Box 99

Ray Brook, New York, 12977

Resolution of Enforcement Complaints
Related to Seventh Lake Mountain Trail

Matthew McNamara
Environmental Program Specialist 1
Legal Enforcement

Adirondack Park Agency

P.O. Box 99

Ray Brook, New York, 12977

Inspection of Construction at
Seventh Lake Mountain Trail

Walter Linck

Associate Natural Resources Planner
Adirondack Park Agency
P.O.Box99

Ray Brook, New York, 12977

Inspection of Construction at
Seventh Lake Mountain Trail




Protect the Adirondacks! Inc. v. NYSDEC and APA

Index No. 2137-13

Defendants-Respondents’ Witness List

February 22, 2017

EXPERT WITNESS LIST

SUBJECT OF TESTIMONY

Timothy Howard, Ph. D

Director of Science

New York Natural Heritage Program
625 Broadway, 5™ Floor

Albany, NY 12233

Subject Matter. The ecological benefits
resulting from DEC’s plan to remove
snowmobile trails from roadless, interior
forest blocks located in the Forest Preserve.
Quantitative analysis of the implementation of
the plan on forest fragmentation,

Review of “canopy”,“clearcut” and forest
features, and associated trail construction
practices as they pertain to Class Il
Community Connector snowmobile trails
constructed pursuant to the 2009 Snowmobile
Guidance. Qualitative analysis of forest
community composition and structure.
Substance of Facts and Opinions. Analyses
of metrics used to assess forest fragmentation
indicate a net ecological benefit from
implementation of the 2009 Snowmobile
Guidance. Review of foundational ecological
principles indicate current trail construction
practices as outlined in the 2009 Snowmobile
Guidance are better than old carriage roads
with respect to local ecological integrity.
Examination of Class Il Community
Connector trail construction work indicates no
evidence of “clearcuts,” as the term is applied
in the ecological literature.




Protect the Adirondacks! Inc. v. NYSDEC and APA
Index No. 2137-13
Defendants-Respondents’ Witness List

February 22, 2017

| EXPERT WITNESS LIST SUBJECT OF TESTIMONY
Robert Ripp Subject Matter, Facts and Opinions
Forester I Trail construction techniques & features
New York State Department of including bench cuts, water bars, broad based

Environmental Conservation, Region 5
Warrensburg, NY

dip, corduroy, bridge construction and tree
cutting, forestry industry practices.

Trail siting and route selection.

Trail construction and application of DEC
tree cutting and trail construction policies.
Trail construction and preservation of the
wild forest nature of the Forest Preserve,
including preservation of forest canopy,
habitats, wetlands and other forest features.
Newcomb to Minerva to North Hudson trail

Tate M. Connor

Forester 1

DEC Region §

Ray Brook Headquarters
P.O. Box 296

1115 State Route 86

Ray Brook, NY 12977-0296

Subject Matter, Facts and Opinions
Trail construction techniques & features

-1 including bench cuts, water bars, broad based

dip, corduroy, bridge construction and tree
cutting,

Trail siting and route selection. ‘
Trail construction and application of DEC
tree cutting and trail construction policies.
Trail construction and preservation of the
wild forest nature of the Forest Preserve,
including preservation of forest canopy,
habitats, wetlands and other forest features.
Seventh Lake Mountain trail




John W. Caffl_'x

From: Linda Friedman <Linda.Friedman@ag.ny.gov>

Sent: Wednesday, February 22, 2017 423 PM

To: John W. Caffry; 'claudia@braymerlaw.com’

Ce Loretta Simon; Meredith Lee-Clark

Subject: Protect! v DEC, APA: State's witness list

Attachments: 2017 02 22 Letter LS to Connolly w State's witness list.pdf

John and Claudia:

Loretta asked me to email you the attached witness list. Please let me know that you have received it.
Thank you,

Linda

Linda Friedman

Legal Assistant

Office of the New York State Attorney General
Environmental Protection Burean

The Capitol

Albany, NY 12224

Tel 518-776-2412

Fax 518-650-9363

Linda.Friedman@ag.ny.gov

IMPORTANT NOTICE: This e-mail, including any attachments, may be confidential, privileged or otherwise
legally protected. It is intended only for the addressee. If you received this e-mail in error or from someone who
was not authorized to send it to you, do not disseminate, copy or otherwise use this e-mail or its attachments.
Please notify the sender immediately by reply e-mail and delete the e-mail from your system.



