
 

 
Protect the Adirondacks 

PO Box 48, North Creek, NY 12853  518.251.2700 
www.protectadks.org   info@protectadks.org 

Follow Us on Twitter @ProtectAdkPark and Like Us on Facebook    

 
January 4, 2024 

 

John M. Burth 

Adirondack Park Agency 

PO Box 99 

Ray Brook, NY 12977 

 

Beth Magee  

New York State Department of Environmental Conservation 

Region 5 

232 Golf Course Rd. 

Warrensburg, NY 12885 

Re: Significant Violations by Barton Mines Company, LLC  

Ruby Mountain Garnet Mine  

NYSDEC Mine Permit #5-5230-00002/00002  

APA Permit: P79-140, P70-356, P87-39, P87-39A, P87-39B, 

P88-393, P88-393A  

 

Dear Mr. Burth and Ms. Magee: 

 

I write on behalf of Protect the Adirondacks!, Inc. concerning significant 

ongoing violations by Barton Mines Company, LLC (“Barton”) of 

environmental statutes and regulations administered by the Department of 

Environmental Conservation (“DEC”) and the Adirondack Park Agency 

(“APA”).  These violations are occurring at Barton’s Ruby Mountain 

Garnet Mine site in the Town of Johnsburg, Warren County (the “Mine 

Site”).  As you know, Barton has applied to DEC and APA for 

modifications to its existing environmental permits to allow a significant 

expansion of the Mine Site, and that application is currently pending before 

the agencies. 

 

The Mine Site includes an immense tailings waste disposal site that 

currently occupies more than 73 acres and is over 2,000 feet in height.  

Barton has disposed of, and continues to dispose of hundreds of thousands 

of cubic yards of tailings waste annually at this on-site disposal facility.  As 

discussed in detail below, the tailings disposal site, which Barton 

euphemistically refers to as the “Resource Mineral” (“RM”) pile, is a solid 

waste management facility as defined by Environmental Conservation Law 

(“ECL”) § 27-0701(2) and therefore requires a Part 360 permit pursuant to 
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ECL § 27-0707(1).  To our knowledge, Barton has never applied for or obtained a Part 360 permit 

for the tailings waste disposal site and it is therefore operating in continuing violation of ECL 

Article 27 and DEC’s Part 360 regulations.   

 

Barton is also operating in violation of its APA permit.  Barton’s current APA permit sets specific 

limits on the allowable size of the tailings disposal site and the APA staff has informed Barton that 

it has exceeded those limits.  Because the APA permit states that the entire permit becomes void 

if Barton fails to comply with any condition in the permit, Barton is currently operating the mine 

without an APA permit in violation of the Adirondack Park Agency Act (“APA Act”). 

 

We urge DEC and APA to immediately suspend review of Barton’s pending application for a 

permit modification pending resolution of these violations as provided for in DEC’s regulations. 

 

Barton is in Violation of ECL Article 27 and Part 360 

 

A. Barton’s Tailings Waste Meets the Definition of “Solid Waste” 

As described by Barton, the tailings waste generated by its mining operations is material that has 

been removed from the ground and is processed through a crusher and a milling operation prior to 

being transported to the tailings disposal site for permanent disposal: 

  

Material is taken from the active quarry area to the nearby primary crusher. Crushed 

material is conveyed to the onsite mill for additional processing and removal of RM. 

Residual Minerals from the mill are hydraulically conveyed to the RM engineered 

storage facility and water is recovered through a series of drains and ponds for reuse 

in the beneficiation process . . . RM produced at the mill are hydraulically conveyed 

[to] an engineered storage facility where they are separated by a cyclone system 

into fine-grained (silt/clay particle size) and coarse-grained (sand particle size) RM. 

Fine-grained RM that leaves the cyclone system is in the form of a slurry that is 

conveyed via gravity to the Upper Pond where they settle to the bottom and water 

filters through the engineered storage facility and the water is recovered in the lower 

ponds for reuse in material processing at the onsite mill. Coarse-grained RM 

remains at the engineered storage facility.  

 

Mine Permit Amendment & Modification, Barton Mines Company, LLC, Ruby Mountain Garnet 

Mine (Dec. 2023) (“Barton Applic.”) at 18-19.  Thus, the tailings disposal site (which Barton refers 

to as the “engineered storage facility”)1 consists of mining wastes generated by the mill following 

processing. 

 

Barton’s tailings waste meets both the statutory and regulatory definition of “solid waste.”  ECL 

§ 27-0101(1) defines “solid waste” as: 

 

all putrescible and non-putrescible materials or substances discarded or rejected as 

being spent, useless, worthless or in excess to the owners at the time of such discard 

 
1 Contrary to Barton’s claim, the tailings disposal site is not “engineered” because to our knowledge Barton 
has not submitted any engineering designs or plans for the site. 
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or rejection, . . . including but not limited to garbage, refuse, industrial and 

commercial waste, sludges from air or water control facilities, rubbish, ashes, 

contained gaseous material, incinerator residue, demolition and construction debris, 

discarded automobiles and offal but not including sewage and other highly diluted 

water carried materials or substances and those in gaseous form. 

 

This definition is further refined by DEC’s implementing regulations, which define “solid waste” 

as “discarded materials including solid, liquid, semi-solid, or contained gaseous material, resulting 

from industrial, municipal, commercial, institutional, mining or agricultural operations or from 

residential activities including materials that are recycled or that may have value.”  6 NYCRR § 

360.2(a)(1) (emphasis added).  

  

Barton acknowledges that “[t]here are no permitted, economically feasible, Barton-owned 

properties that can accommodate the volume of residual minerals generated from the mine.”  

Barton Applic. at 26.  Thus, by Barton’s own admission, the tailings waste is “discarded or rejected 

as being spent, useless worthless or in excess,” and constitutes “discarded materials . . . resulting 

from . . . mining . . . operations.”  ECL § 27-0101(1); 6 NYCRR § 360.2(a)(1).  It therefore meets 

the statutory and regulatory definition of “solid waste.” 

 

Barton claims that “[t]he residual minerals meet NYSDEC’s criteria for uncontaminated rock to 

be used as a substitute for conventional aggregate, pursuant to 6 NYCRR Part 360-1.5(b)(11) and 

are not considered a solid waste (Appendix R).”2  Barton Applic. at 19.  However, the cited DEC 

regulation has been repealed, and the documentation in Appendix R to the application is an expired 

DEC Beneficial Use Determination (“BUD”) from 2015 that is based on the repealed regulation.  

Thus, the RM waste is not covered by an existing BUD.   

 

In any event, it is clear that the tailings waste is not destined for beneficial use—or reuse of any 

kind—because the application assumes that the vast majority of the waste will be permanently 

disposed of in a massive tailings disposal site occupying over 100 acres that will be “reclaimed” 

by being covered with topsoil and revegetated—much like the final cap on a solid waste 

management facility.  See Barton Applic. at 5 (stating that Barton will “incorporate concurrent 

reclamation of the RM storage facility through native plantings to progressively blend the facility 

into the surrounding landscape.”).   

 

B. The Tailings Disposal Site is a Solid Waste Management Facility 

 

ECL § 27-0101(2) defines a “solid waste management facility,” as: 

 

any facility employed beyond the initial solid waste collection process including, 

but not limited to, transfer stations, baling facilities, rail haul or barge haul facilities, 

processing systems, including resource recovery facilities or other facilities for 

reducing solid waste volume, sanitary landfills, facilities for the disposal of 

construction and demolition debris, plants and facilities for compacting, 

 
2 Appendix R does not include any documents in the December 2023 application, but the 2015 DEC BUD is 

included in the original 2020 application. 
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composting or pyrolization of solid wastes, incinerators and other solid waste 

disposal, reduction or conversion facilities. 

 

DEC’s regulations further define a solid waste management facility as “a location and associated 

devices employed in the management of solid waste beyond the initial collection process. The term 

includes all structures, appurtenances or improvements on the land used for the management or 

disposal of solid waste.”  6 NYCRR § 360.2(b)(101).  Barton’s tailings disposal site is a location 

for management of solid waste beyond the initial collection process because the tailing wastes 

disposed of there are initially collected at the mill.  The milling operation is an industrial process, 

that includes chemicals, washes, grinders, separators, and waste material that Barton refers to as 

“slimes.”  The mill’s industrial wastes are then: 

 

[H]ydraulically conveyed [to] an engineered storage facility where they are 

separated by a cyclone system into fine-grained . . . and coarse-grained RM.  Fine-

grained RM that leaves the cyclone system is in the form of a slurry that is conveyed 

via gravity to the Upper Pond [on the tailings disposal site] where they settle to the 

bottom and water filters through the engineered storage facility and the water is 

recovered in the lower ponds for reuse in material processing at the onsite mill. 

Coarse-grained RM remains at the engineered storage facility [the tailings disposal 

site].”   

 

Barton Applic. at 19.  The tailings disposal site receives industrial wastes from the milling process, 

including fine-grained and coarse grained tailings, liquids and “slimes.”  The tailings disposal site 

therefore meets the statutory and regulatory definitions of a “solid waste management facility.”  

 

Barton states plainly that it plans to permanently “store”—which means dispose of because there 

is no plan to ultimately use the industrial tailings waste— its tailings waste on-site.  The application 

acknowledges that “Barton’s long-term plan is to store all fine-grained RM within the confines of 

the quarry while expanding the coarse-grained RM engineered storage facility, both laterally and 

vertically . . . In other words, the long-term RM strategy is for the majority of coarse-grained RM 

to be deposited in the RM engineered storage facility.”   Id. at 30; (emphasis added).  Barton’s 

plan to “store” the coarse-grained industrial tailings waste in the waste pile in perpetuity constitutes 

disposal of that waste.  See 6 NYCRR § 360.2(b)(262) (specifying that “any waste retained on-site 

for a period in excess of 12 months constitutes disposal.”). 
 

Furthermore, the current APA permit for the Mine Site makes clear that the tailings waste disposal 

site is a solid waste management facility, and not merely an “engineered storage facility” as 

claimed by Barton.  Barton Applic. at 19.  APA Permit 87-39B refers to the tailings disposal site 

as a “single wet tailing disposal area;” “mineral tailing disposal area;” a “single disposal area;” 

the “disposal facility;” and the “disposal pile.”  APA Permit 87-39B, annexed hereto as Exhibit A, 

at 1, 3, 4; (emphases added).  The APA permit also states that “[t]he mine operation and its 

employment and economic benefits are dependent upon economical disposal of tailings.”  Id. at 6; 

(emphasis added).   
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Thus, the RM pile is a solid waste management facility requiring a permit and Barton’s failure to 

apply for and obtain a solid waste management facility permit for its tailings waste disposal site 

constitutes a continuing violation of ECL Article 27 and Part 360.3 

 

Barton is Operating Without a Valid APA Permit 

 

The Findings of Fact in Barton’s current APA permit specify the allowable maximum size and 

capacity of the tailings disposal site as follows:  

 

The single [tailings] disposal area would have a final 73 acre size, a peak elevation 

of 2,275 ft. msl, 5.9 million cubic yard volume capacity, and an estimated life of 35 

years or the year 2033. 

 

APA Permit 87-39B at 3. 

 

It is clear from Barton’s application and the APA’s response to it that Barton has violated the size 

limits for the tailings disposal site imposed by the APA Permit.  The APA NIPA states: 

Figure 2 titled “Life of Mine Phases” within the narrative titled “Mine Permit 

Amendment and Modification” indicates that Residual Mineral (RM) pile lateral 

expansion began in year 2020. Please revise this figure and all references to it to 

clearly indicate that RM pile expansion beyond what is currently permitted by 

Agency Permit 87-39B has not been authorized and Phase 1 has not commenced.  

APA NIPA at 3; (emphasis added).  Barton’s response to the NIPA does not contest the APA’s 

claim that Barton’s expansion of the tailings disposal site is “beyond what is currently 

permitted” by the existing APA permit.  See H2H Geoscience Engineering, Response to 

Comments (Dec. 2023).  

In fact, information provided in Barton’s application supports APA’s determination that the 

existing tailings disposal site has expanded beyond what the APA permit allows.  The 

application states that Barton generates approximately 250,000 cubic yards of tailings waste 

annually.  Barton Applic. at 26.  Assuming that Barton generated this volume of industrial 

tailings waste commencing in 1988 (though this level of waste generation could well have 

begun earlier), by 2023 Barton by its own estimates had disposed of approximately 8.7 million 

 
3 The need for the engineering, technical and environmental analysis and review required by an application for a Part 

360 permit is underscored by the APA’s Notice of Incomplete Application dated June 12, 2023 (“APA NIPA”), which 

states: 

[I]t is unclear as to whether the Agency can authorize the expansion of the geotechnically complex 

RM pile at this time when it is subject to change during construction and those unanticipated 

changes have not been evaluated for potential undue environmental impacts.  

 

APA NIPA at 3. 
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million cubic yards of waste in the RM pile—far above the 5.9 million cubic yards authorized 

by the APA permit.4 

 

Barton’s violation of the APA permit condition limiting the size of the tailings waste disposal site 

means that its mining operations are not authorized by a valid APA permit.  Barton’s APA permit 

provides: 

 

The project shall be undertaken as described in the application and the Findings of 

Fact herein, and in compliance with the Conditions herein.  Failure to comply with 

the application, Findings of Fact, or Conditions voids the permit. 

 

APA Permit 87-39B at 8; (emphasis added).   

 

Thus, by its own terms, the existing APA permit has been voided by Barton’s failure to comply 

with the permit’s limitations on the size of the tailings waste disposal site, and Barton is therefore 

operating its mine in violation of the APA Act.  Executive Law § 809(2)(a). 

 

Review of Barton’s Application Should be Suspended 

 

Due to the violation of its existing permit, APA should immediately suspend its review of 

Barton’s pending application for a permit modification pending resolution of this violation. 

 

Moreover, the DEC regulations provide for suspension of the permit review process during the 

pendency of an enforcement action: 

 

Processing and review of an application may be suspended by written notice to the 

applicant if an enforcement action has been or is commenced against the applicant 

for alleged violations of the ECL or other environmental laws administered by the 

department at the facility or site that is the subject of the application. The alleged 

violations may be related to the activity for which the permit is sought or to other 

provisions of law administered by the department. 

Such suspension of processing and review may remain in effect pending final 

resolution of the enforcement actions. 

 

6 NYCRR § 621.3(e). 

 

Because Barton is in violation of ECL Article 27, Part 360 and the APA Act, we urge DEC and 

APA to immediately initiate an enforcement action against Barton and to suspend review of 

Barton’s application pending resolution of these significant violations. 

 

We look forward to your response to this letter.  

 
4 Barton conveniently ignores the capacity limitation in the APA permit when describing the permit conditions 

applicable to the tailings waste disposal site.  See Barton Applic. at 19 (“APA Permit 87-39B allows RM engineered 

storage facility lateral footprint of 73.0 acres, peak elevation of 2,275 ft. amsl, and a reclamation side slope of 2:1.”). 
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Sincerely, 

 

 
 

Christopher Amato 

Conservation Director and Counsel 

 

 

Cc: Basil Seggos, DEC Commissioner 

 Tom Berkman, DEC Deputy Commissioner and General Counsel 

 John Ernst, APA Chair 

 Barbara Rice, APA Executive Director 

 David Plante, APA Deputy Director for Regulatory Affairs 

 

 
 



 

 

 

 

 

EXHIBIT A 
























