


Regarding the proposed amendments themselves, PROTECT is particularly pleased by the effort
to incorporate the requirements of the Climate Leadership and Community Protection Act
(“CLCPA” or “Climate Act”) into planning and management of Forest Preserve lands, and we are
hopeful that this indicates that APA will also incorporate the CLCPA requirements as part of its
review of private land projects, as it is required to do.

PROTECT supports the goal of increasing access to Forest Preserve recreational opportunities for
persons with disabilities and welcomes the proposed addition of Master Plan provisions requiring
inventory of existing accessible infrastructure and planning for expansion of accessible
recreational opportunities during the Unit Management Plan (“UMP”) process. However, two of
the proposed Master Plan amendments regarding accessibility are problematic. First, the proposed
change to the definition of “motor vehicle” to exclude Other Power-Driven Mobility Devices
(“OPDMDs”) would, for the first time in the Adirondack Park’s history, open Wilderness,
Primitive and Canoe areas to a vast array of motor vehicles including cars, trucks, ATVs, golf carts
and Segways. This proposed change would violate Article 14 of the New York State Constitution
(the “Forever Wild” clause) and the Guidelines for Management and Use in the Master Plan. As
discussed below, the proposed change is not required by the Americans With Disabilities Act
(‘ADA”) because it would constitute a fundamental alteration in the recreational programs offered
for these areas.

Second, the proposed addition to the Master Plan of a provision delegating to the Department of
Environmental Conservation (“DEC”) unfettered discretion to permit the use of OPDMDs is, at
best, premature because DEC has no written policy concerning use of OPDMDs on Forest Preserve
lands. Moreover, granting DEC this authority without any guidelines or restrictions to govern its
exercise would eliminate APA oversight of motor vehicle use on Forest Preserve lands in violation
of both the Master Plan and the APA Act.

PROTECT welcomes the effort to clarify and expand upon the Master Plan’s requirement that
carrying capacity studies be conducted as part of the UMP process. However, PROTECT suggests
that the proposed amendments addressing carrying capacity be modified to clarify that protecting
natural resources, not encouraging more recreational use, is the primary goal of a carrying capacity
study and that carrying capacity studies are required for both lands and waters in the Forest
Preserve.

These issues, along with others, are discussed in detail below.

Climate Change

General Comments

PROTECT applauds the APA staff for acknowledging the importance of incorporating climate
change impacts, planning, adaptation and resiliency into the Master Plan’s management
prescriptions for Forest Preserve lands and waters. See SLMP Amendments Redline (“SLMP
Redline”) at 13-14. PROTECT is particularly gratified that the critical role of the “forever wild”
Forest Preserve in providing large-scale carbon sequestration is being specifically acknowledged



in the draft amendments, and that the importance of the Forest Preserve in providing climate
refugia and habitat connectivity for species of fish and wildlife is explicitly recognized. Id.

We note that the proposed amendments quote directly from section 7 of the CLCPA, stating that
“[t]he Climate Act requires all state agencies to consider whether the issuance of permits or other
approvals are ‘inconsistent with or will interfere with the attainment of the statewide greenhouse
gas emissions limits established in Article 75 of the Environmental Conservation Law (ECL).””
SLMP Redline at 13. PROTECT applauds APA staff’s inclusion of this critical CLCPA
requirement; however, we must note that APA staff has thus far failed to comply with this
requirement in its review of projects on private lands pursuant to the Adirondack Park land use
and development plan (Executive Law § 805). The most recent example is APA’s approval of the
application by Barton Mines, LLC to expand its mining operations even though the application
fails to include any analysis of the project’s current or projected emissions of greenhouse gases
(“GHGs”) in violation of the CLCPA. We also see no indication that the APA is considering or
complying with the goals of the CLCPA when proposing to expand motor vehicle use in the Forest
Preserve, as it currently proposes to do, and as it did recently with its expansive interpretation of
the “no material increase” provision in the Master Plan.

Specific Comments
Page 13 of the SLMP Redline includes the following proposed sentence:

The Park includes abundant sources of clean freshwater and wetland habitats,
as well as millions of acres of intact, Constitutionally-protected Forest Preserve
to capture GHG emissions and offer resilience against extreme weather events.

It is not technically accurate to state that the Forest Preserve captures GHG emissions. Forests
capture and store carbon, but do not capture other GHGs such as methane. In addition, forests
both sequester and store carbon. “Carbon sequestration” refers to the active process of capturing
carbon dioxide from the atmosphere and converting it to glucose during photosynthesis, while
“carbon storage” refers to carbon being held in a tree as woody biomass by converting glucose to
cellulose and lignin. PROTECT suggests that the above-quoted sentence be modified to state as
follows:

The Park includes abundant sources of clean freshwater and wetland habitats,
as well as millions of acres of intact, Constitutionally-protected Forest
Preserve that sequester and store carbon from the atmosphere and offer
resilience against extreme weather events.

Pages 13-14 include the following proposed sentences:

Unit management plans should describe how the proposed management
actions and alternatives analyses assess and plan for climate change
vulnerabilities. For instance, right-sizing bridges and culverts and sustainable
trail construction can help to safeguard investments in recreational
infrastructure and prevent future environmental degradation.



It is important to make clear that right-sizing bridges and culverts and sustainable trail construction
will be carried out within the strictures imposed by Article 14 of the New York State Constitution
and the case law interpreting it. Specifically, this proposed Master Plan language must make clear
that right-sizing bridges and culvers and sustainable trail construction does not mean that
unconstitutionally wide bridges or trails will be constructed or that constitutionally impermissible
tree removal will occur. PROTECT suggests the following language change to address this issue:

Unit management plans should describe how the proposed management
actions and alternatives analyses assess and plan for climate change
vulnerabilities. For instance, right-sizing bridges and culverts and sustainable
trail siting, design and construction, accomplished in_conformance with
constitutional and Master Plan restrictions, can help to safeguard
investments in recreational infrastructure and prevent future environmental
degradation.

PROTECT supports the proposed addition to Unit Management Plan requirements of a description
of how the proposed management actions and alternatives, when considered together, assess and
plan for climate change vulnerabilities specific to the unit. SLMP Redline at 12. However,
PROTECT suggests that the provision be modified to also address carbon emissions from motor
vehicles. We propose that the following paragraph be added at the end of the Climate Change
section as follows:

In_accordance with the statewide goals for reduction of greenhouse gas
emissions set forth in the Climate Change and Community Protection Act,
unit management plans will evaluate the climate change-related impacts of
any action involving the removal of trees or an increase in motor vehicle
use.

Accessibilit
General Comments

Persons with disabilities have and should continue to have access to the Forest Preserve in a
manner consistent with the “Forever Wild” clause of the New York State Constitution and the
Guidelines for Management and Use for each of the land classifications in the Master Plan.
PROTECT commends APA and the Department of Environmental Conservation (“DEC”) for their
past and continuing efforts to expand and improve access for persons with disabilities to
recreational opportunities in the Forest Preserve through creation of accessible trails, campgrounds,
wildlife observation areas, boat launches and other recreation facilities. In addition, opportunities
for the use of motor vehicles in appropriate portions of the Forest Preserve by persons with
disabilities has been and continues to be provided through Commissioner Policy 3, “Motorized
Access Program for People With Disabilities” (“CP-3"). It is important to note that these
accommodations have been achieved by balancing compliance with the ADA with the



management restrictions imposed by Article 14 and the Master Plan. However, two of the
proposed Master Plan amendments significantly upset the careful balance that APA and DEC have
previously achieved between ADA requirements on the one hand and constitutional and Master
Plan mandates on the other.

First, the proposal to exclude Other Power-Driven Mobility Devices (“OPDMDs”) from the
Master Plan’s definition of “motor vehicle” would, for the first time, allow a wide array of motor
vehicles to potentially be used in Wilderness, Primitive and Canoe land classifications in violation

of Article 14 and the Master Plan. The Master Plan amendments propose the following definition
for OPDMDs:

Other Power Driven Mobility Device — consistent with applicable law and
regulation, an OPDMD is currently defined as any mobility device powered by
batteries, fuel, or other engines— whether or not designed primarily for use by
individuals with mobility disabilities—that is used by individuals with
mobility disabilities for the purpose of locomotion, or any mobility device
designed to operate in areas without defined pedestrian routes, but that is not a
wheelchair.

SLMP Redline at 21.

This exceedingly broad definition includes all motor vehicles in the definition of OPDMDs,
including cars, trucks, ATVs, golf carts, Segways, among others. These motor vehicles are
prohibited in Wilderness, Primitive and Canoe areas by Article 14 of the New York State
Constitution, the Master Plan and DEC regulations. See APA, Adirondack Park State Land Master
Plan (Aug. 2019) (“Master Plan) at 25, 31, 33; 6 NYCRR § 196.1. See also Association for
Protection of the Adirondacks, 228 AD 73, 81 (3d Dept. 1930), aff’d 253 NY 234 ((holding that
the Adirondack Forest Preserve “must always retain the character of a wilderness”); Helms v.
Diamond, 76 Misc.2d 253, 260 (Sup. Ct. Schenectady Co. 1973) (“The concept of prohibiting the
use of motor vehicles, motorized equipment, motorboats and landing of aircraft in remote
wilderness areas is not new.”). Thus, allowing motor vehicle use by persons with disabilities in
Wilderness, Primitive and Canoe areas would fundamentally alter the recreational programs
currently offered by DEC and, as discussed in detail below, neither the ADA nor the ADA
implementing regulations require a public entity to offer motorized access where it would
fundamentally alter the program offered by a public entity.

Second, the proposed amendments purport to grant DEC unfettered authority to determine where
the use of OPDMDs may be appropriate. and do not exclude such use in Wilderness, Primitive and
Canoe areas. This provision is ill-advised because the provision does not exclude such use in
Wilderness, Primitive and Canoe areas and, moreover, DEC currently lacks any written policy
governing use of OPDMDs on the Forest Preserve. It is therefore unclear what standards or
criteria are being or will be applied in determining whether and where such use is appropriate. In
addition, the proposed wholesale delegation of authority abdicates APA’s statutory obligation to
determine whether DEC’s management of the Forest Preserve complies with Article 14 and the
Master Plan. See Executive Law § 816(1) (requiring DEC to prepare UMPs “in consultation with”
APA and requiring that UMPs “shall conform to the general guidelines and criteria set forth in the



master plan”); Master Plan at 12 (requiring APA review of draft UMPs prepared by DEC);
Memorandum of Understanding Between APA and DEC Concerning Implementation of the
Master Plan for Management of State Lands in the Adirondack Park (March 2010) (“APA-DEC
MOU?”) at 3 (requiring “that any policy or guidance developed by [DEC] which impacts [APA]. ..
shall be effective only if developed cooperatively and agreed to by both agencies”).

Specific Comments

The ADA Does Not Require Use of OPDMDs or Other Motor Vehicles Where Such Use
Would “Fundamentally Alter” the State Program

Title IT of the ADA applies to State and local government entities and protects qualified individuals
with disabilities from discrimination on the basis of disability in services, programs, and activities
provided by State and local government entities. 42 USC § 12132. The ADA directs the
Department of Justice (“DOJ”) to promulgate implementing regulations for Title II and DOJ
promulgated those regulations in 1991 and updated and revised the regulations in 2010. 28 Code
of Federal Regulations (“CFR”) Part 35.

Significantly, both the ADA and the DOJ implementing regulations specify that a public entity is
not required to modify its programs or facilities if doing so would “fundamentally alter” the
program or facility. The ADA provides:

Nothing in this chapter alters the provision of section 12182(b)(2)(A)(ii),
specifying that reasonable modifications in policies, practices, or procedures shall
be required, unless an entity can demonstrate that making such modifications in
policies, practices, or procedures, including academic requirements in
postsecondary education, would fundamentally alter the nature of the goods,
services, facilities, privileges, advantages, or accommodations involved.

42 USC § 12201(f); (emphasis added).
The DOIJ regulations echo this crucial statutory provision:

A public entity shall make reasonable modifications in policies, practices, or
procedures when the modifications are necessary to avoid discrimination on the
basis of disability, unless the public entity can demonstrate that making the
modifications would fundamentally alter the nature of the service, program, or
activity.

28 CFR § 35.130(b)(7)(1); (emphasis added). DOJ guidance and analysis of its implementing
regulations reiterates that “an [OPDMD)] can be excluded if a public entity can demonstrate that
its use is unreasonable or will result in a fundamental alteration of the entity’s service, program,
or activity” because “this exception is covered by the general reasonable modification requirement
contained in § 35.130(b)(7)".!

! Title IT Regulations: 2010 Guidance and Section-by-Section Analysis, Appendix A to Part 35 — Guidance to
Revisions to ADA Regulation on Nondiscrimination on the Basis of Disability in State and Local Government



The DOJ regulations provide additional specific guidance on when modification of existing
facilities, such as existing hiking trails, is not required by the ADA:

A public entity shall operate each service, program, or activity so that the
service, program, or activity, when viewed in its entirety, is readily accessible
to and usable by individuals with disabilities. This paragraph does not—

(1) Necessarily require a public entity to make each of its existing facilities
accessible to and usable by individuals with disabilities;

(2) Require a public entity to take any action that would threaten or destroy the
historic significance of an historic property; or

(3) Require a public entity to take any action that it can demonstrate would
result in a fundamental alteration in the nature of a service, program, or activity
or in undue financial and administrative burdens, and that compliance with
§35.150(a) of this part would result in such alteration or burdens.

28 CFR § 35.150(a). The regulations go on to specify the manner in which a public entity must
demonstrate that compliance would fundamentally alter the offered service, program or activity.

Allowing OPDMDs to be used in Wilderness, Primitive or Canoe areas would fundamentally alter
the recreational program offered because public motor vehicle use has been prohibited in those
areas since their inception. See Master Plan at 25, 31, 33. As recognized in the final programmatic
environmental impact statement (“Master Plan EIS”) governing amendments to the Master Plan,
“Article XIV of the State Constitution places severe limitations on uses allowable in Forest
Preserve.” Adirondack Park Agency, Final Programmatic Environmental Impact Statement
Guidelines for Amending the Adirondack Park State Land Master Plan (Feb. 1979) at 33. The
Master Plan EIS also recognizes that:

The very foundation of Wilderness is the guideline which prohibits motorized
access by the public and severely restricts such access by the Department of
Environmental Conservation. Alteration of this guideline to permit generalized
use of motor vehicles or aircraft would destroy the character of wilderness, a
cornerstone of the Master Plan.

Id. at 31.

The Master Plan EIS also makes clear that the prohibition of motor vehicles is crucial to the
fundamental nature of Primitive and Canoe areas as well:

The Wilderness, Primitive and Canoe classifications generally prohibit the use
of motor vehicles, motorized equipment and aircraft. Any amendment to the

Services”, available at https://www.ada.gov/law-and-regs/regulations/title-ii-2010-regulations/#section-35137-
mobility-devices.



Plan which would sanction such uses in these areas would severely diminish
the Primitive character of those lands and should not be proposed. Noise
intrusion is only one component of an area’s character. The mere knowledge
that motorized access is permissible diminishes an area’s sense of remoteness.

Id. at 35.
The ADA also recognizes the incompatibility of motor vehicle use in federal Wilderness areas:

Congress reaffirms that nothing in the Wilderness Act (16 U.S.C. 1131 et seq.)
is to be construed as prohibiting the use of a wheelchair in a wilderness area
by an individual whose disability requires use of a wheelchair, and consistent
with the Wilderness Act no agency is required to provide any form of special
treatment or accommodation, or to construct any facilities or modify any
conditions of lands within a wilderness area in order to facilitate such use.

42 USC § 122207(c)(1); (emphasis added). See also U.S. Dept. of Agriculture, Forest Service,
Accessibility Guidebook for Outdoor Recreation and Trails (Aug. 2012) at 6 (stating that “[a]n
example of a fundamental alteration to a program would be allowing use of a motor vehicle in an
area not designated for motorized-vehicle use.”); id. at 8 (recognizing that “[a]llowing motor
vehicles in a nonmotorized area would be a fundamental alteration of the recreation program for
that area.”).

It is therefore evident that allowing use of OPDMDs in Wilderness, Primitive or Canoe areas would
fundamentally alter the recreational programs offered in these areas and is therefore not required
by either the ADA or the DOJ implementing regulations. Indeed, the judicial settlement in
Galusha v. New York State Department of Environmental Conservation, a case initiated by persons
with disabilities under the ADA, implicitly recognized this key fact by not requiring any new
motorized access by persons with disabilities to Wilderness, Primitive or Canoe areas. A copy of
the Galusha consent decree is annexed as Exhibit A.

OPDMD Use Should be Addressed Through Amendments to CP-3

To the extent that OPDMDs may be allowable or appropriate in Forest Preserve land use
classifications other than Wilderness, Primitive or Canoe, the appropriateness of such use should
be addressed by DEC, in consultation with APA, modifying CP-3 to address OPDMDs and not by
amending the Master Plan. CP-3 already provides an ADA-compliant framework for limited
operation by persons with disabilities of motor vehicles on certain Forest Preserve lands, and that
is the appropriate method for addressing this issue. CP-3 should be amended to make clear that
OPDMDs may only be used by persons with disabilities, that OPDMD use will not be allowed in
Wilderness, Primitive or Canoe areas, and that the decision whether or not to allow OPDMD use
in other land classifications will be based on the DOJ regulatory criteria for evaluating the
appropriateness of OPDMD use. See 28 CFR § 35.137(b)(2) (setting forth five factors to be use
in determining whether to permit OPDMD use ‘in a specific facility,” including the type, size,
weight and speed of the device, the volume of pedestrian traffic, the facility’s design and
operational characteristics, whether the device can be safely operated at the facility and whether



such operation creates a substantial risk of serious harm to the immediate environment or natural
or cultural resources.

We understand that these DOJ factors have been mistakenly interpreted by DEC as the factors to
be applied in determining whether allowing OPDMD use will constitute a “fundamental alteration”
of the program. In fact, as discussed above, whether a proposed modification of a state entity’s
program would constitute a “fundamental alteration” of the program is a question of state law.
Moreover, the DOJ regulations clearly state that the factors apply to “a specific facility,” not to a
program offered by a public entity. Id. Thus, if a public entity determines that it can modify its
policies to potentially allow the use of OPDMDs without “fundamentally alter[ing] the nature of
the service, program, or activity,” it must then apply the assessment factors in Section 35.137(b)(2)
to determine “whether a particular [OPDMD)] can be allowed in a specific facility.”

Accordingly, APA and DEC need to first evaluate the nature of the existing programs provided by
the various Forest Preserve land classifications to determine whether allowing OPDMDs would
fundamentally alter those programs. Then, if it is determined that there are some land
classifications where OPDMDs could be used without fundamentally altering the nature of the
program, then the assessment factors would be applied to assess which specific OPDMDs can be
used under what circumstances and in which locations and land classifications.

PROTECT understands, based on comments made by DEC staff at a recent meeting of the Forest
Preserve Advisory Committee (October 18, 2024), that DEC believes that the ADA requires that
requests to use OPDMDs on Forest Preserve lands must be handled on an individual, case-by-case
basis and that broad policies applying to specific Forest Preserve land use classifications are
impermissible. This is incorrect. To the contrary, the ADA regulations require that persons with
disabilities be provided with advance notice of where OPDMD use is permissible. See 28 CFR §
35-106 (“A public entity shall make available . . . information regarding the provisions of this part
and its applicability to the services, programs, or activities of the public entity . . . .) (emphasis
added).

In fact, the New York State Office of Parks, Recreation and Historic Preservation (“OPRHP”) has
already adopted a broad policy on OPDMD use at OPRHP facilities. See OPR-POL-024, Use of
Other Power-Driven Mobility Devices in Outdoor Areas of New York State Parks & Historic Sites
(April 1, 2022) (“OPRHP Policy”), annexed as Exhibit B. The OPRHP Policy sets forth size,
weight, speed, noise and emission standards for OPDMD use in different land use classifications
managed by OPRHP and specifies that “OPDMDs equipped with gas-fueled engines will largely
be prohibited in many park settings.” Id.

Many other state land management agencies have also issued OPDMD policies including
California (establishing size, weight, speed, noise and emissions standards for OPDMD use and
identifying trail and road categories where such use is permitted); Illinois (specifying areas where
OPDMDs may and may not be used); Michigan (identifying types of OPDMDs that may be used
in specified types of facilities, roads and trails); New Hampshire (specifying the type, dimensions
of weight of OPDMDs that may be used and areas where such use is permitted); Pennsylvania
(listing land use classifications where OPDMD is allowed or prohibited); Vermont (providing that
district teams will assess where OPDMD use is allowable and develop a list of roads and trails



open to such use); and Wisconsin (providing for assessment of state-owned lands to determine
where PDMDs can be used safely while maintaining resource protection).

Following the lead of OPRHP and other state land management agencies by amending CP-3 to
address OPDMD use will obviate the need for any amendments to the Master Plan to specifically
address use of OPDMDs on Forest Preserve lands. Providing DEC with unfettered discretion to
determine where OPDMDs may be used, as proposed in the Master Plan amendments, needlessly
creates an open-ended and obscure process for addressing this issue, particularly since the
proposed amendments fail to identify the factors that the ADA regulations require be evaluated by
a state agency in determining whether to permit OPDMD use.

PROTECT offers the following additional comments concerning the specific accessibility-related
proposed language:

SLMP Redline at 10: PROTECT supports adding “an inventory of existing structures and
improvements that are consistent with the applicable federal accessibility standards for buildings,
sites, and outdoor recreation facilities” to the requirements for Unit Management Plans (“UMPs”).

SLMP Redline at 12: PROTECT supports the inclusion in UMPs of “the identification of
management actions to improve access to and enjoyment of the unit’s lands and waters by persons
with disabilities.”

SLMP Redline at 13: PROTECT supports adding a new section labelled “Accessibility;” supports
inclusion of the first two paragraphs in that section summarizing ADA requirements and DEC’s
reliance on ADA and ABA standards for designing, constructing and altering facilities; and
supports the first sentence in the third paragraph acknowledging that wheelchairs are permitted
anywhere that pedestrian access is permitted.

PROTECT opposes inclusion of the final sentence in the third paragraph, stating that “the DEC is
responsible for interpreting federal regulations and guidance to determine where the use of Other
Power-Driven Mobility Devices (OPDMDs) may be appropriate.” PROTECT opposes inclusion
of this sentence because it will be rendered unnecessary by DEC’s amendment of CP-3 to address
OPDMD use. In any event, DEC is not “responsible for interpreting federal regulations and
guidance” under the ADA; the DOJ is the sole agency vested with responsibility for interpreting
ADA Title II and for promulgating regulations and guidance for Title II. See 42 USC § 12134.
Thus, while DEC is responsible for applying ADA’s implementing regulations and guidance, the
Department is not responsible for interpreting them as incorrectly stated. Second, as currently
written, the sentence appears to grant DEC unfettered discretion to determine where and under
what circumstances OPDMD use may be allowed on Forest Preserve lands, even though DEC
currently has no written policy on OPDMD use. Moreover, the proposed language effectively
eliminates any oversight or input by APA, which is contrary to both the APA Act and the Master
Plan. See Executive Law § 816(1); Master Plan at 12; APA-DEC MOU at 3.

SLMP Redline at 20: APA proposes to amend the definition of “motor vehicle” by adding the
phrase, “but does not include wheelchairs or other power driven mobility devices.” PROTECT
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supports excluding wheelchairs from the definition of “motor vehicle” but opposes excluding
OPDMDs from that definition. The federal definition of OPDMD includes:

any mobility device powered by batteries, fuel, or other engines—whether or
not designed primarily for use by individuals with mobility disabilities—that
is used by individuals with mobility disabilities for the purpose of locomotion,
including golf cars, electronic personal assistance mobility devices (EPAMDs),
such as the Segway® PT, or any mobility device designed to operate in areas
without defined pedestrian routes, but that is not a wheelchair within the
meaning of this section.

28 CFR § 35.104. Thus, OPDMDs can include, among other things, cars, trucks, and ATVs that
are used by persons with a disability for locomotion. This would fundamentally alter the Master
Plan’s definition of “motor vehicle” and open the door to motor vehicle use in Wilderness,
Primitive and Canoe areas in contravention of Article 14 and the Master Plan.

SLMP Redline at 21: PROTECT opposes the addition of a definition for OPDMDs. As discussed
above, the appropriate way to address OPDMD use, and the specific types of devices that qualify
as OPDMDs, is for DEC, in consultation with APA, to modify CP-3 to address such use. That
approach would render addition of this definition unnecessary.

SLMP Redline at 23: PROTECT supports adding a definition of “wheelchair” as proposed.

Carrying Capacity

PROTECT applauds APA for proposing to expand on and further explain the Master Plan’s
directive that carrying capacity studies be included in all UMPs. The amendments include two
new paragraphs that seek to define the parameters of carrying capacity studies and to describe the
interplay between carrying capacity and visitor use management (“VUM”). SLMP Redline at 11.
This effort is especially noteworthy in light of DEC’s current VUM project for the High Peaks
Wilderness Complex. Nevertheless, the proposed amendments may be confusing and misleading
to the extent that they appear to equate VUM with carrying capacity. Specifically, carrying
capacity is the assessment, measurement and prescription of the type of resource and social
conditions in a particular area that can be sustained without adverse impacts to natural resources
and the visitor experience, while VUM is one tool that can be used to compare on-the-ground
conditions with carrying capacity and identify management actions needed to maintain or restore
the desired conditions.

Given the importance of this issue, PROTECT offers the following line-by-line comments and
proposed changes:

“Carrying capacity assessments are prescribed throughout this document.” This is a correct

statement but should be clarified to state as follows: “Carrying capacity assessments for both
Forest Preserve lands and waters are prescribed throughout this document.”.
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“Fulfilling this requirement must include establishing desired conditions, indicators, thresholds
for resource, social and managerial conditions; monitoring; and adaptive management.”
PROTECT suggests that it would be helpful and informative to precede this sentence with a brief
explanation of carrying capacity, as follows:

The scientific underpinning of carrying capacity is that land and water natural resources
have limits to the amount and type of recreational use that they can withstand before adverse
impacts occur. These adverse impacts include (i) unsustainable changes in natural biological
and ecological conditions, characteristics and processes; (ii) unacceptable and undesirable
changes in the quality of the recreational experience; and (iii) undesirable, unsafe or
unsustainable conditions in the management of recreational lands and facilities.

The current proposed sentence should then be modified to read:

Fulfilling the requirement for carrying capacity studies must include establishing desired
conditions for both land and water resources; indicators; thresholds for resource, social and
managerial conditions; monitoring; and adaptive management.”

“Levels of time and resources to fulfill this commitment should be proportional to the significance
of impacts.” The purpose of a carrying capacity study is to, among other things, determine the
significance of impacts. Making assumptions about the significance of impacts—and restricting
levels of time and resources based on those assumptions—prior to completing a carrying capacity
study is premature and prejudges the outcome of the study. This sentence should therefore be
removed.

“Carrying capacity has been a concept for determining how many people could use a given
recreational setting before impacts are unacceptable.” This is an incomplete characterization of
carrying capacity and will be unnecessary if the explanatory language proposed above is adopted.
This sentence should therefore be removed.

“However, establishing a number of visitors is only one strategy to protect resources and
experiences, while allowing for recreational use.” This sentence could be read to imply that the
primary focus and goal in visitor use management should be recreational use by visitors rather than
protection of physical and biological natural resources. PROTECT proposes clarifying this
sentence as follows:

However, establishing a number of visitors is only one strategy to protect resources and
experiences, while allowing for recreational use. Regardless of the strategy adopted, the
paramount goal must always be protection of physical and biological resources and ensuring
that those resources are not degraded.

“Additional visitor use management strategies exist, including, but not limited to, changing visitor
behavior, modifying where and when use occurs, or building facilities that can accommodate
heavy use.” As with the preceding sentence discussed above, this sentence could be read to imply
that the focus of VUM is recreational use rather than protection of natural resources. Also, VUM
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is an ongoing process and the particular strategies used for VUM should not be prescribed in
advance. PROTECT proposes clarifying this sentence as follows:

Additional visitor use management strategies exist, including, but not limited to, changing visitor
behavior, modifying where and when use occurs, or building facilities that can accommodate
reasonable public usc. However, the focus and overriding goal of visitor use management
must always be protection of natural resources and ensuring that natural resources are not
degraded; it is not the goal of visitor use management to maximize recreational use up to the
limit that a particular land or water management unit can withstand.

Elimination of Deadlines

The proposed amendments would remove the deadlines set forth in the Master Plan for completion
of UMPS (SLMP Redline at 12); removal on non-conforming structures and improvements from
Wilderness areas (SLMP Redline at 24, 26); removal of non-conforming structures and
improvements from Primitive areas (SLMP Redline at 31, 33); and removal of non-conforming
structures and improvements from Wild Forest areas (SLMP Redline at 38). PROTECT opposes
removal of the deadlines. Although these deadlines have passed, it is important to retain them in
the Master Plan to demonstrate the urgency with which the drafters of the Master Plan viewed
these actions, to show that completion of UMPs and removal of non-conforming uses and
structures was to be accomplished promptly, and to place DEC’s progress (or lack thereof) in
completing these actions in historical context. Maintaining the original dates also supports the
need for increasing DEC staff levels to address these long-overdue actions.

Use of Motor Vehicles After the Phase-Out Period

The proposed amendments would eliminate the three-year period after land classification during
which motor vehicle use by DEC is permissible for the purpose of removing non-conforming
structures or improvements. SLMP Redline at 28. PROTECT supports this proposed amendment
provided that the following clarifying language is included:

Irrespective of the above or any other guidelines in this master plan, use of motor
vehicles by administrative personnel to remove non-conforming structures or
improvements after the phase-out period will be evaluated on a case-by-case basis
by the Agency. This work must occur during the off-peak seasons, and will not
involve the cutting of trees, removal of boulders, alteration of existing terrain,
the maintenance, reconstruction or rehabilitation of existing roads, or the
construction of new roads.

PROTECT opposes the proposed removal of the existing language providing that maintenance of
roads and trails utilized for removal of non-conforming uses will be curtailed and efforts made to
encourage revegetation with lower forms of vegetation to permit their conversion to foot trails and,
where appropriate, horse trails. SLMP Redline at 28. Removal of this provision implies that DEC
will be allowed to continue to maintain and clear such roads and trails regardless of whether such
maintenance and clearing is authorized by a UMP. This provision should remain in the Master
Plan.
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Beaver Control Structures

The proposed amendments add a new definition of “beaver control structure” and authorize the
placement of such structures in several Forest Preserve land classifications. PROTECT opposes
these new provisions. Although PROTECT understands that there are times when beaver activity
on Forest Preserve lands may flood trails or other recreational infrastructure or facilities, the
installation of intrusive man-made structures to limit or control such flooding is neither appropriate
nor desirable in all Forest Preserve land use classifications.

Definition: The amendments propose to add the following definition:

Beaver Control Structure — a device used to reduce impacts to human infrastructure
caused by beavers while maintaining suitable habitat for beavers. Beaver control
structures maintain water flow or regulate water levels.

SLMP Redline at 19.

The proposed definition of “beaver control structure” is problematic in several respects. First, this
is not a term in general use by DEC or other natural resource agencies. DEC uses the term “Water
Level Control Structure” (WLCD), which is a device to “keep beaver away from [the WLCD]
intakes and regulate the water level in the [beaver] pond.” NYSDEC, Beaver Damage Control
Techniques Manual (April 1996) at 11. The proposed definition would encompass not only
WLCDs but also other structures that are not identified. It is therefore unclear what types of
structures other than WLCDs are included in the proposed definition.

The definition also fails to specify size limitations for such structures or the types of materials that
may be used for those structures. These are particularly significant omissions because WLCDs
can be very large, are usually easily visible, and are normally constructed of PVC piping,
polyethylene tubing, corrugated steel pipe or welded wire cylinders. /d. at 12.

Authorization of Structures: The proposed amendments authorize the installation of beaver control
structures in Wilderness, Primitive and Wild Forest land classifications. However, these
provisions are internally inconsistent and do not align with the definitions and guidelines for
management and use for land classifications in the Master Plan.

As noted above, it is unclear what types of structures in addition to WLCDs are authorized by the
definition of “beaver control structure,” and it is therefore impossible to fully assess the
compliance of such structures with Master Plan requirements. However, even if the definition was
limited to WLCDs, those devices are inappropriate in Wilderness and Primitive areas. A
Wilderness area “is an area where the earth and its community of life are untrammeled by man . . .
[and] is further defined to mean an area of state land or water having a primeval character, without
significant improvement . . . and which . . . generally appears to have been affected primarily by
the forces of nature, with the imprint of man’s work substantially unnoticeable.” Master Plan at
22. Furthermore, the Master Plan specifies that “[t]he primary wilderness management guideline
will be to achieve and perpetuate a natural plant and animal community where man’s influence is
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not apparent.” Id. As noted above, WLCDs can be very large,